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APPLICATION FOR REHEARING OF THE
TRANSMISSION DEPENDENT UTILITY SYSTEMS

Pursuant to Scction 313(a) of the Federal Power Act (“FPA™L/ and Rule 7i3 ol ihe
Comimission’s Rules of Practice and Procedure2/, the Transinission Dependent Tiility Syslems
(“TDU Sysiems™)3/ hereby request rehearing of the “*Declaratory Order” issued in Docket No.

FL99-57-000 on July 30, 1999 (“July 30 Order™),

l. SPECIFECATION OF ERRORS

1. ‘The Commission crred in holding that “[plassive ownership of a transmission
company by onc or more market participanis 1s acceptahle if designed, in all respects, to meet the
independence and other requirements of the 180 principles.” July 30 Order, mimeo at 15.

2. The Commission erred in roling on the passive ownership 1ssue discussed in No.

¥ 16US.C & 825)a).

f

12 C.FR, § 385713

The following rural electric cooperatives are members of the TDU Systems: Alabama
Elcetric Cooperalive, Inc., Arkansas Eleciric Cooperative Corporation; Golden Spread
Electric Coopcrative, Kansas Electric Power Cooperative, Inc.; North Carolina Electnc
Membership Comoration, Old Deminion Elecmic Cooperalive; Seminole Electric
Cooperative, Inc.; and Scouth Mississippl Electric Power Association. Old Dominion
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Electrie Cooperative has joinad the TDU Systems since the filing of their motion to 7
intervene in this decket. P.“:)
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above hefore ail interested parties had the opporlumity to file comments on this issuc in the
Notice of Proposed Rulemaking on Regional Transmission Organizalions in Diocket No. RM%9-

2.000 ("RTO NOPR"), 64 Fed. Reg. 31390 {June 10, 1999).

L ARCUMENT
A, A For-Profit Transmission Company That Is Wholly-Owned By A Public
LUtility Holding Company Also Owning Generation Facilities Cannot Meet

The “Independence™ Criterion For ISOs Set Out In Order No. 838 Or The
RTO NOPR

1. Independence

The Commission to date has not insisted on one organzational form for RTOs, But the
Commission has made clear that RTOs need to be independent:

Markel participants must be assured that the RTO will provide transmission

access to all market participants on a fair and non-discriminatory basis. The

Commission believes that it is a prerequisite for achieving fair, open and

competitive power matkets. An R'T0 needs to be independent in both reality and

pereeption. As we have said befors in the context ol [SOs, we think that “the

prineiple of independence is the bedrock upon which the ISO must be built."[4/]
The Transco Enlergy proposes in its petition would have the Cammission hend, if not shatter, the
independence eriterion for ISOs and RTOs. The TDU Systems urge the Commission to take a
fitm line on the issue of independence; otherwise its effort to foster effective RTOs will fail,

Compleie independence of the RTO from all power markel participants is going to be

required 1f RTOs are to be successful. Such a “clean break™ is needed to ensure compliance with

Order No. 888's mandaie that public utilities provide fully comparable open-access transmission

4f RTO NOPR, 64 Fed. Reg. 31390 al 31413 (June 10, 1599).
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services. 3/ Independence cannot be satisfied if the whelcsale transmission provider may be
mclned to favor its affiliated generation over that of a third-party generator in the pravision of
transmission scrvices.

Under Entergy’s proposal, the only entitics proposing to form the LLC 1o date have been
the Enilergy Operating Companies themselves. Although these "Member Companics™ would

take only “passive” ownership mterests in the LLC, they would still have the power to veto
certain management decisions.f They would also be the entitdes 1o which the L1.C's
rmanagemenl would owe a duty of care and duty of loyalty. A management beholden ta any
subsct of marker participanis could well be distracted by the participants’ other investments in
managing the enterprise.

If markst participants are permitted to have ownership intarssis in a for-prafit (ranscao.
then there will be no “clean break,”™ either in perception or reality. The management of a for-
profit transco will have the obligation to manage the entity fo maximize and proteci the
stukeholders’ interests. However, stakcholders who are also markel participants would have a
competing interest in advancing their assets in generation markets. The essential conflict that
would be created ean be eliminated only through the creation of a fully independent transco.

2. De Minimis Qwnership

In the RTO NOPR. in Docketl No, RM99-2-000, the Commission asked, “whether one

percent is an appropnale de minimis ownership interest and, if not, what would constitute the

appropriate de minimis ownership for purposes of establishing independence.” RTO NOPR at

5/ See, e g, Comments of the U.8. Department of Justice, Docket No. RMS9-2-000, filed
August 17, 1999 a1 p. 2-3.

& Entergy Detition at 2{).



33,728, To truly establish independence, there 1deally should be no erosg-owncrship. If the
Commission permits such cross-ownership, it should be kept 1o a very low level. The TDU
Systems, in their RTO NOPR comments, agreed with the Commission that a one percent level
would be un acceptable standard. They argued that the same level should apply to all ownership
interests, due to the difficulty in determning a “passive” ewnership interest from an “aciive”
onc. 7/

In Entergy’s proposal, as cwrrently structured, there would be one hundred percent

ownership of the transce by incumbent transmission generation owners. This is the polar

opposite of the one percent de minimis standard proposed by (he Commission for RTOs. The
Commission would effectively be torpedoing the independence critenion for RTOs before the
ship even leaves the harbor if it permils Entergy’s Transco to be owned one hundred percant by
market participants with generation interests, be those inlerests “passive” or “aggressive.”

3. Enforcement

[t'it permitted substantial passive ownership by market parlicipants in a Transco, the
Commission would have to police each such market participant’s ownership interests. The
Commission would have to moniior the conduct of beth the market participants and the Transcos

in which they have an ownership interest, to ensure Lhat there is no unduly discriminatory

7 Initial Comments and Accompanying Affidavit of Dr. Mariin J. Blake on Behalf of TDU
Sysiems, Docket No, RM99-2-000, at p. 40. The problem of just what constitutes a
“passive awnership interest”is not a simple one. The Commission docs not attempl to
define clearly either in the RTO NOFPR or the July 30 Order what “passive ownership™ is
{not to mention the fact that the issue i1z s1ll open for comment in the RTO NOPR
docket). If the Commissicn persists in holding that passive interests can mect the
[SO/RTO independence enieron, it will have to be prepared to deal on a casc-by-case
basis with endless variations on such “passive” interests, and to determine which ones are
indeed “passive,” and thus qualified for special treatment.
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behavior, The Commission itself effectively admits in the RTO NOPR that this would be a very
difficult iask:

. . . [A]ffiliated transmission entities thal are nol indzpendent of market
participants would continue the regulatory need for detailed and hard to enforce
cendes of conduct. If we permit RTOs to be affiliated with ene or more market
participants, we believe that the Commission may have to devole considerable
regulatory resources lo “chasing after conduct™ (i.e., allegations of favoritism). Tf
our expericnee with functional unbundling as well as with affiliated natural gas
pipclincs provides any lessons, we will probably [ind it necessary to issue detailed
rules thal deal with intemal corporate matters relating to organizational
respensibilities, corporate communications, ctc. For this rcason, the existence of
affiliated tranmission entilies alsa could make it difficult te pursue lipht-handed
regulation.[8/]

Absent complete separation of generation from transmission, the Commission will have
no choice but to monitor the daily activities of transco owners in the business affairs of their
afliliated transcos. If passive ownership by market participants is permitied, as Entergy
proposes, then the Commission will have no cheice but to march on continuous “border patrol,”
a task [or which the Commission has neither the time ner the resourceas.

4, Passive Owinership

Fust how “passive™ an interest in the transco is depends upon the law of the stale where
the entity is organized and the terms of the relevant husiness agreements, In its application (o the
Commission for preliminary approval, Entergy proposes to form an 1L1.C organized under the
laws of Delaware. However, regardless of the nature of the “passive interests,” black letter law
diclates that managers shoulder a fiduciary duty to advance member/shareholder interests,

mcluding “passive” ownership intercats. 9/

& fd Fed. Reg. 31390 at 31415 (Junc 16, 1999)( [botmote omited).

9/ dee, Mills Aequisition Co, v, MacMillan, 559 A.2d 1261, 1282, n. 29 (Del. 19893 {citing
{continued...}




For cxample, seclion 405 of the Uniform Limited Liability Company Act {1995} (the
“Acl™), states that managers of member-managed LI.C’s owe a fiduciary duty of loyalty and care
to non-managing members. Accordingly, the more extensive the “passive” ownership mterests,
the greater the potential that the business of the {ransco wiil be conducted for the specific benefit
ol these owners. Entergy’s current propesal would have incumbent transmission owners with
generation interests owning one hundred perecnt of the Transco. This structure invites
undcsirable cntanglements.

Al boltom, the Commission would be naive to believe that the LLC muanagers of the
Entergy Transco waould not allow their actions ever (0 be influenced by the potential impact that
their decisions would have on the Entergy family of companics' generation interests. Regardless

L

of any “protections” that may be put in place on paper to guard against undue discrimination, it

ronetheless is a fact that the managers of a forprofit LLC Transco would have an affirmative

duty 1o manage and direct the affairs of the Transeo to enhance the value of the members’

interests. It would be easier “for a rich man to enter into the kingdom of God,” than for a

Transco ownied one hundred percent by incumbent transmission owners to operale totally free of

their influence, 140/

B. It Is Premature For The Commission To Issue A Declaratory Order On

Entergy*s Transco Petition Before All Interested Parties Have Had An
Opportunity To File Comments In The RTO NOPR Docket.

As Commissioner Massey stated in his dissent to the July 30 Order, the Commissien’s

o/ {...continued)
Revlon v. MacAndrew & Forbes Holdings, Inc., 506 A.2d 173, 182-184 (Del. 1986).

10/ CF, Matthew 19:24, (“1t is easier for a came] to zo through the eve of a needle, than for a
rich man to cnter into the kingdom of God.™)
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ruling on passive ownership interests is also premature. At the time the July 30 Order was
issued, industry participants had not filed their initial commmenlts on the RTO NOPR in Docket
No. RM99-2-000. Reply comments are not due until September 29, 1999, In that docket, the
Commission asked for comments on whether the Commission should prescnbe a differsnt
standard for market participant ownership in the casz of passive ownership of an RTO. 11/

However, the Commission then incxplicably went ahcad and 1ssued the July 30 Order
rling on the Entergy petition, without awaiting the comments of interested parties in Docket No.
RWS9-2-000 on this very issue. Having asked for the industry’s inpul on the tssue, it 15 mdeed
strange for the Conumission to tolally disregard its earlier request for input and give Entergy the
pracn light to develop its one hundred percent transmission interest owned Transco proposal.

Many in the industry have taken the July 30 Order as a signal that the Commission 18 not
sertous about its proposed independence cnterion for RTOs. I this1s incarrect, the Commission
should act 1o dispel this impression on rehearing,
1II. CONCLUSION

For the reasons staled above, the TDIU] Systems respectfully requests that the Commission
granl reheaning of the July 30 Order. On rehearing, the Commussion should either: (1) reverse its
holding an the passive ownership issue, or (2) find that its holding on this issue was premature in

light of the pending rulemaking in Docket No. RMS9-2-000, and therefore mnvalhd.

1/ 64 Fod. Reg. 31290 at 21414-314135.
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Angust 27, 1999

Respectfully submitted,

TRANSMISSICN DEPENDENT UTILITY
SYSTEMS

"'ﬁl -
Susan M. Kelly . ’EE;
Carrie M. Saflord

Miilcr, Balis & O"Neil, P.C.
1140 Nineteenth Street, N. W,
Suile 700

Washington, D.C. 20036-6600
{202) 296-2%60

{202) 206-0166 (telecopy)



CERTIFICATE OF SERVICE

[ hercby certily that I have this day served the foregoing document upon cach of the
parties shown on the official service list compited by the Sccretary in this proceeding, by
depositing copies thereof in the first class mail, postage prepaid.

Dated at Washingion, D.C. this 27% day of August, 1599,
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Carrie M. Safford

Miller, Bulis & O"™Neil, P C
1140 Nineteenth Strect, N.W.
Saite 700

Washington, D.C. 20036
(202) 296-2960




