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MOTION TO INTERVENE, PROTEST
AND MOTION FOR SUMMARY DENIAL OF THE
TRANSMISSION DEPENDENT UTILITY SYSTEMS

Pursuant io Rules 211, 212 and 214 of the Federal [nergy Regulatory
Commission’s {Commission or FERC) Rules of Practice and Procedure, 18 C.ER.
Sections 385.211, 385.212 and 385.214, and the April 7, 1999 “Motice of Filing™ in lhe
above-noted docket, the Transmission Dependent Utility Syslems (TDU Systems) hereby
move te intervene, protest, and seek suimmary denial of the filing made herem. In
support of their Motions and Protest, the TDU Systems state as follows:

L
MOTION TO INTERVENE

The [ollowing rural electric cooperatives are members of the TDU Systems:
Alabama Flectric Conperative, Inc.; Arkansas Electric Cooperabive Corporation; Golden
Spread Elecinie Cooperative; Kansas Flectric Power (Cooperative, Inc.; North Carolina
Flectric Membership Corporation; Seminole Flectrie Coaperative, Inc.; and South
Missiasippi Flectric Power Associalion. Through their member distnbution cooperatives
ard other wholesale customers, these generation and iransimission (G&T) eonperatives
serve over 2.5 millien metered accounts in seven stales.

The TDU Syslems are moving to intervene both jointly as 4 group, and in their

individual capacities. In addition, certain of the TDU Systems are filing separate motions
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(o intervene and prolests in this docket to protect their individual interests. Because the
TDU Systems are an ad hoc group, they request waiver of Rule 203(b)(3) of the
Commission’s Rules, 18 C F.R. Section 385.203(b){3), to permit them to place mote than
two names on the service list being established m this docket.

The names, addresses, lelephone numbers and e-mail addresses of persons upon
whem service of pleadings, documents or communications should be made are:!

Jeil Parish

Vice President, Bulk Power and Delivery
Alabamna Electric Cooperative

Posl Office Rox 530

Andalusia, Alabamu 36420
334-427-3454

jeft parish@powersoutll.com

Ricky Bittle

Director of Rates, Planning and Dispatch
Atkansas Eleciric Cooperative Corporation
Post Office Box 194208

Litile Rock, Arkansas 72219-4208
501-570-2404

rhiftleda) COm

Robert W, Bryant

Preadent

Golden Spread Electric Coopcrative
Posl Offlice Box 9898

Amarille, TX 79105-5898

806 379-7766
robertbryantii;gsec.ory

Mikel Kline

Senior Director of Energy Services
Kansas Elestric Power Cooperative, Inc.
Post Olfice Box 4877

Topeka, Kansas 66604

TES-273-7010

nikling ik epeo.ory



Thomas K. Austin, Esq.

Associate General Counsel

North Carolina Electric Membership Corporation
Pest Oitfice Box 27306

Raleigh, North Caroling 27611

019-872-0800

lom-austinf@ncermes.com

Tim Woodbury

Vice President of Caomporate Planning
Seminole Electric Cooperative

Post Qffice Box 272000

Tamipa, Florida 336388-2000
£13-063-0994

sacdbury sl e-clectric, com

John Carley

Manager of Corporate Planming and Operahions
South Mississippi Elcctric Pawer Association
Post Dffice Box | 5849

Hattiesburg, Mississippi 39404-5849
601-268-2083

jearie v niEpa con

Susan N, Kelly

Craig W, Silverstein

Miller, Balis & O'Neil, P.C.

1140 19" Street, N.W., Suite 700

Washington, D.C. 20035

202-296-2960

shg]lyErmbalaw.com

Omn Aptil 5, 1999, Entergy Services, Tne. (Eatergy) tendered for filing a “Pelition
for Declaratory Order Regarding Compliance of Transco Proposal with Applicable 150
Principles” (Petition). In its Petition, Entergy asks the Commission 1o issue an order
finding that its proposal to create an affilialed transmission company (Transce) meets the
independence criterion set out [or Independent System Opetators (ISOs} in Order No.

888 and its progeny. Entergy requests that the Commission issue the order Entergy sseks

by the end of July 1994



While some of the TDU Systems own and/or operate discrele transmission
facilities, all of them rely on the trangmisgion systems of neighboring investor-owned
public utilities to transmit the power required to serve their member distribulion
cooperatives and other wholesale customers. They also compete against (hese same
investor-owned utilitics for wholesalc loads, and in some cases for retail loads. They
anticipate increased competition with them for retail loads as rotail access is implemented
in the states the group members serve. Thus, the TDU Systems have a multi-Taceied
relationship with their investor-owned wlility (IOU) trunsmission providers -- they are
both cusiomers and competilors, If they cannot obtain transmission service on terms and
canditions comparable with their (ransmission providers, they cannet compele with these
same providers (or other favored competitors) for wholesale and retail customers.

The TDL Systems (therefore have a keen interest in proceedings before this
Commissien that may impact the fulure course of transmission access policies. They
have come logeller to participate in such dockets so they can advocate policies and
procedures thal wilt ensure they obtatn transmission service on fair and equitable i2ms.

The instant dockct ralses an important transmission-related issue of first
mmpresston for the cntire electric industry: whether a for-profil iransmission company that
is whally-owned by a public utility holding company also owning generation and
distribution facilities in (he same region can meet the “independence” criterion for ISOs
set out m the Commission’s Order No. 888. The Commission’s rulings in this docket
could well affect the development of 1SOs or ather Regional Transmission Qrganizations
{RTOs) in many regions of the country, For Lhis reason, the TDL Systems have a direct

interest (n the outcome of this docket, an interest that cannet be effectively represented by



any other party. This interest justifies the granting of (he TDU Systems’ joint and several
motion o intervene.
1I.
PROTEST AND MOTION FOR SUMMARY DENIAL
The TDU Systems are located in arcas of the country that have yet to see the
implemeniation of (S0s or other RTOs. They favor the speedy developmeni of strong,

effective and fully indeperdent RTOs. Such RTOs are necessary 1f this Commission 15

going to fulfill the promise il made to the industry in Order No. 888 to ensurc that public
wiilities provide fully comparable open access transmission services, 5o long as a
wholesale transniission provider can favor its own generation over that of a third-party
generator in the provision of transmission service, that scrvice will not be fully
comparable.

To atiain the goal of truly comparable open access transmissien service, the TDU
Systems believe that the Commission will have to tequire fundamental siructural change.
Simply put, the Commission will have 1o mandate public utility participation in strong,
effeciive and fully independent RTOs.

The Entergy Petition illustrates perfectly why rcliance on the voluntary formation
of RTOs will not work, Entergy understands that the Commission wants to see RTOs
formed in all regions of the eountry, but that it may lack the political will (o mandate
them:. Entergy therefore holds oul before the Commission the carrof of forward
movement on RTOs in a region of the country where progress on RTOs to date can be
bast described as glacial. All the Commission has 10 do is declare that Entergy’s proposal

meels the independence criterion of its ISO principles.  Entergy requests the Commussion



not to hold its Petition in abeyance, pending the soon-ta-come Nolice of Proposed
Rulemaking (NOPR) on RTOs, because to do so “will likcly delay, not foster, the
development of a Regional Transmission Entily m the Southeast.” Petition at 4. The
implicd threat underlying its request is clear—there will no progress on the RTC front in
the Southeast unless the Commission gives Entergy the deelaratory order its seeks, and
does so immediately.

The TDU Sysiems would like 1o see the development of RTOs in the Southcast as
much, if not more, than the Commission does. The nltimaie consurners served by sevearal
of the TDU Syslems would benelit from a properly constructed RTO in the region
Bniergy now serves. Nonetheless, they are asking the Conunission summarily to deny
Entergy’s Petition. The Transco that Entergy proposes would not be independent, and
would not serve as a sound platform for the development of a Southeastern RTO. Rather,
it would conlinue, if nol permaneatly institationalize, Entergy’s domination over both
transmission and generation in the region, The Entergy Transco would make it even
mare difficult for ransmission dependent entities such as the TDU Systems to serve their
own wholesale and retail loads effcetively.

A The Entergy Transeo Would Not be Independent,

Entergy acknowladges in its Petition (at 6) that “in its inihal discussions with
other transmission-owning entities who may be inlerested in joining the Transca, and
wilh siate repulalory commissions, the Yindependence” issuc has been consistently raised
as an important threshold issue regarding the formation of 4 proposed Transco.”™ Tt is not
hard to see why. Any rational industry observer that reviews the proposal would be

compelled to conclude 11 fails 10 meel the independence eaiterion for [5Og that the



Commission announced in Order Wo. 888 and has fleshed out m a series of orders dealing
with vanous [50s.

Entergy proposes to form a limited liability company (LLC) that would be owned
by those “Member Companies” transforring tranemission assets to the LLC. At this time,
the only such entitics appear to be the Entergy Operating Companies.! They would take
back what Entergy terms “passive ownership intercsis”™ i the LLC, but would
nonetheless reserve the right to veto a substantial numbser of management decisions. See,
e.g.. LLC Apreement, Section 5.10(a) and Section 3.11{(b). Entergy states that the
Transco would be managed by an independen| Managing Board, bul i1 wanis 10 have the
Member Companies select the inittal Board Members trom a slate of candidates
developed by a search firm that the Member Companies would also choose. Petition at
9> Moreover, the Member Companies would reserve the right to remaove a Director “for
cause,” subjecl 10 FERC approval. LLC Apreement, Scotion 5.8{a).

1f the Member Companies have the rights to both seleci the imbial LLC Managing
Board members and to remove them, the Board members are bound to be attentive to the

mterests and opinions ol the Member Companics as they manage the LLC. Indesd, one

! Entergy states that it and other supperting stekchalders would “aggressively market ta other transmission-
owiing entities the comnercial abractiveness of this structure and encourage them to commmit their assels
and employees lo 3 regional mansmission company.” Petition at 15, W does not appear, bowewer, that
Entergy contemplates the investing public itself would cver have the opporlumity 1o purchase squity
interests in the Transce. Rather, it would be a “elesely held” LLC, Cument Member Compuniey would
3130 have the right to make maching kids for zdditional intercsts the Board mipht ofler o bring in new
blzmber Companies. LLC Agreement, Sectien 3.3(k).

: Entergy states that “if the Comniission belicves such a process is entical to independence,” il would nol
oppose baving a “structured sakchelder commiitce™ make the initial board member selections, Petition ac
9-10. If this approach were nsed, however, Entergy savs that the szlection of the representative staketwdder
vormnmitive would itzell be Ysubjecl to negolation among the relevand parties,™ fd acn. 110 Ciiven
Calergy's gredping consenl “nel e oppose” such v siukelolder comnites, TDU Systenns o wl bold out
high hopes that the negotiations to form this commitiee would go smoathly,  Entergy’s avowed preference
[vr having its afliliates select the suppesedly independent Board members is one more clue that Entergy
does not fally appreciate the independence concept.



industry wag has already suggested that the Board would run the Transco
“independently” of Entergy in the same way (hat the Manager of the New York Yankees
runs his team “independently” of George Steinhrenner.

Entergy also discloscs in a footnote that “Enlergy’s ownership interest m the
Transco will continue to be included on Entergy’s finangial disclosure docurnents and its
consolidated tax retum.” Petition at 28, n. 25, There is no surcr sign of continuing
affilialion and control than the inclusion of the Entergy Transco ownership interest in
Entergy’s consolidated tax return. The income (or lesses) attributable to this ownership
interest will be set ofT against those of Entergy’s other afliliales w determine the overall
tax liability of the Entergy family of companies. The Entergy Transco would b an
integral part of the Entergy enterprise, and its financial performance would affect all of
the other atftiliates in the Eniergy holding company system.

Finally, Enlergy also attaches to its applicalion as Exhibit | claborate “Standards
of Conduct” which purport to ensure (hat the “Company ™ {the Transco) will oporate free
af the contral, or the appearance of contrel, by a Member Company or other market
panicipant. Entergy acknowledaes that Transco employecs would have to abide by a
Code of Conduct complying with Order No. 889, because “the Transco could technically
he an affiliate of the Member Companies.” Petition at 22. The very fact that such
standards af conduct would be necessary underscores the already obvious--the Transco
Entergy proposes is not the structural remedy that the industry needs to ensure iruly non-
discriminatory and fully comparable opzn access transmission,

If the Comnission approves the blueprint set out in the Eutergy Pelition, it will

forever be in the “conduct police” business. Tt wall have to exercise continuing oversight



over the Entergy Transco (and other entities like it) to ensure thal it is not favoring 1s
sister Entergy companies in its operations, as the Commission must now mounitor
transmission providers for compliance with the Order No. 889 Standards of Conduct.
But experience {eaches that the Commission will never have the resources necessary
adequalely to police the behavior of transmission providers, especiaily large multi-state
organizations such as the Enletgy Transco. What is needed is a structural solution that

fulty separates generation from transmission, ensuring comparable treatment of all

pencrators becawse none are affiliated with the lransmission provider.
B. Assuming B '3 Proposal Indesd Achieves Independence, [LIs Not

Superior f¢ An 1SO.

Assuming for the sake of argument that Entergy is correct, and that the Managing
Roard of the Entergy Transco would be fully independent of Entergy and its Operaling
Companics, one has to wonder what Entergy would have accomplished by doing so.
Ekergy prosents its Transco proposal as a superior alternative to an IS0, but it is not
clear how il is.

For ar least (he last year, Transco adhersuts have been faulting 15Os for separating
the ownership of transmission assets (rom their operation. According 1o this theory,
transmission assets must be managed by Lhe sume entity that owns them, 1f the proper
“gynergies” and “incentives” are to be achieved. ISOs have been derided as being
incflcetive and inefficient because the managementt of the ISC does not have any direct
financial interest in the transmission business, and hence is not motivated to opurals the

transmission assets under itz conteol in the most efficient mannet.



interestmgly enamgh, if the Entergy Transco’s Managing Board were indeed
totally independent of the Transco’s owncrs, then the Entergy Transco would suffer from
many of these same purported flaws. The Managing Board would not have 1o be
responsive to the owners, because all of the owners would be “passive,” supposcdly
having ne role in management, and instead lesving alf these decisions to the Board.” 1f
the Board is not responsible to the owners for the performance of the Transco, then one
has to ask what incentive the Transco’s Managing Doard has that the Board of an ISO
does nol to ensure that the transmission assets arc cfficiently utilized and profits
maxitnized. Entergy even invites this question whun it notes that “the board will have a
nominal fiduciary role towards the Lholders of the passive economic inlerest, just like an
IS0 has a fiduciary duty Lo the transmission owners.” Petition at 21.

Tle answer is, of coursc, that the owners of the Entergy Transco in faet would not
sil back “passively” and (olerate poor management of their assets. They would step in
and cxercise control, fust as George Steinbrenner sleps in when the Yankees perform
pooriy. This is why the Entergy Iransco as proposed would not be independent. The
564,000 question the Commission must ask s whether the owners of the Transco would
also step in to excreiss control, in cbvious or subtle ways, if ihe Managing Board of the
Transco had the temerity to operate the Transeo im such a way as to threaten the
profitability ol the Member Companies’ other lines of business. TDU Systems believe
that the temptation to do just that would be very high. The Cemmission should not put

the Member Companies in the way of such temptation. Instead, the Commission should

* In some respects, Entergy’s propoged LLC looks like a linited partnership with all the parters being
lirnided parmers. This beys the question—who is the general partner that actually marages the enterprise?
[Lappears that Crtergy intends to have the Managing Board be the cquivalen: of the general pantner, but
the Managing Board has no ewncrship interest in the enferprise.



11

make clear thal when it savs indepondence, it means it, by summarily denying the

Enterpy Petition.

C. The Entergy Transco Proposal Alze Suffers From Other Defects That Meril
Eeieciion.

Enteriey’s proposed Transco also suffers from numecrous other deficiencics that
make it an inappropriate RTO model for this Commission to encourage. Among its many

problams are the following:

¢ The proposal currenily covers only Entergy’s own facilities, when what the industry
needs is a rationally configured Southeast RTO. Despite Entergy’s claims that other
transmission providers are indeed interested in its model, none have come forward to
date.

» The proposal appears to be premised on the availability of performance-besed rates
(PBR), vet Entergy provides no clues as to what type of PER mechanism il desires.
Pctition at 15, 29.

»  The “Annual Regional Planning Summit Process™ laid oul 1n Appendix 4 amounts (o
no mare than a “notice and comment” plannimg model. It falls far short of the joint
planning process needed to ensure that new transmission facilities are planned w
maximize the benefils of the system for all consumers in the entire region.

s The proposal provides virtually ne detail about how congestion management and
ancillary services would be provided. Given Entergy’s dominant position in the
genemtion markels that would be served by the Enlergy Transco, there 15 almost
miinile potential for mischief in these technical bul important areas,

» (nven the affiliate relationshin between the Entergy Transco and Entergy, the market
meonitoring plan set out in Appendix 3 takes on a certain surreal quality. Apparently
the Entergy Transco is to monitor whether it is unduly favoring other Entergy
affiliates inils operation of the transmission systeny, and report to the Cowunission il
it finds it is indeed doing sn. An 150, as an independent, not-far-profit entity, may
pethaps apprapriately take an certain market moenmtoring unctions. But TTA
Systems question whether an affiliated, for-profit entity such as the Transco Entergy
propuses here should have any role in markel moniloring, with the possible exceplion
of gathering data for the Comrizsion’s use.
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1L
CONCLUSION

Entergy urges this Commission to grant its petilion for declaratory order, arguing
ihat “in reviewing a proposal to create an ISO or a Transco, it is not the Commission’s
ralc to delerming the bast soiution that could be devised; rather, it is only necessary that
thc approach chosen is a just and reasonable one.” Petition at 17. TDU Systems, for
their part, do not think the Cominission’s role is so limited, and urge the Commission to
aim higher, laking an aclive mole in shaping the transmission sector of the electric
indusiry lo ensure that the needed structural reforms are made. But in fact, the
Commizsion need not go so far here. It need only examine the Entergy Transco proposal
closely to find that it is not just and reasonable. To the contrary, il is a recipe for
institutionalizing transmission market power in lhe Southeast. TDXU Svstems aceording)y
request the Commission summarily o deny the Entergy Petition.

Respectfully Submitted,

TRANSMISSION DEPENDENT UTILITY SYSTEMS

By r;;éif&h, ﬁ//&&/g-;

Susan N, Kelly

Craip W. Silverslein
Miller, Balis & O'Neil, P.C.
1140 19" Street, N.W.
Washington, D.C. 20036

{202) 296-2060
Fax: (202) 296-0166
E-mal: skellvimmbolaw.com

May 5, 1999



CERTIFICATE OF SERVICE

[ Lereby certify that I have this 8™ day of May, 1999, served the loregoing
ducument upon each person designated on the official service fist compiled by the
Secretary In this proceeding, by depositing copies in the United Stales mail, first-class

postage prepaid.
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Susan N. Kelly |'
Miller, Balis & O'Neil, P.C.
1140 19" Street, N.W., Suitc 700

Washington, D.C. 20036




