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UNITED STATES OF AMERICA L e
BEFQRE THE BT
FEDERAL =NERGY REZULATORY COMMISSION. . o
.. e .
Entcrgy EServices, Inc. 1 Docket Mo, EL39-37-900

MOTION TCO INTERVENE AND PROTEST OF
SOUTH MISEISSIFPT ELECTRIC POWER ASSDCIATION

South Mizsizzippl Electric Power Assocliation
["SHMEPAYY by and througn counsel, Zobert Weinberg and Tanja
M. Shonkwi:ier, Duncan, Weinkeryg, Genzer & Pembroke, P.C.,
1615 M SLlreel, M.W., Suite 800, Washingzon, D.C, 200346,
files this Motion to Interzvene and Protest in the above-
reereaced docket, and states as follows:

PRELIMINARY STATEMENT

1. On April 7, 18593, the Commission gave notioe
that on april 5, 1999, Entergy Services Inc. [(“ESI"™ or
“Inlergy”), tendered for filing a Petiticn for Declaratory
Crder Regarding Compliance of Transco Propesal With
Applicable IS0 Principles, The NoTice added that the
Petitlon asks the Commission to issue an order declaring
thal: the pian to create a “Transco,” an independent,
Leglonal btracnsmission company that will coperate <he
Lranamizsicn system of Entergy and other transmission-owning
companles 1s consistent w-th the relevant 180 princigles
established by “he Zommission in Order Neo. B85, and its

progeny, especially those involwving indervendenca, dgovernance
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and conflicts of -rterest. In additicn the Notice started
that Entergy reguaests that the Commissiosn issue the
requested declaratcory rolicf boefeore the ond of July 1999, e

2. Tnag NoTtice indicated that any person desiring
to be heard or Lo protest Entergy’s filing should file a
roblon g ilntervene or protest on or kefore May b, 1999,

3. Tals Motion to Intervene and Protest 1s
timely filed pursuant to such Notice and Secticns 203, 200
and 206 of the Federal Power Act (“FPAY), Rules 207, 211,
212 and 2714 of the Federal Energy Regulatory Commission®s
y“lommission®] Rules of Practice and Procedure, 18 C.F.E.
5% 385,207, 2BL,211, 3BL.222, and 385.214 (1998).

9. The nares anc addresses of the persons upon
whom service of pleadings, documents or communicaticns in
fthia proceed-rg should be made, are designated as follows,
in accordance wicth Rule 203, 18 C,F.R. § 385,203 (1993):

John Carley, Jr,
Managar of Corvporats 2lanning
and Cperations
South Missisgippi Electric
Prower Ansociation
7037 A_ghway 49
P.O. 3ox 15848
Hattieshburyg, Mississippl 39404-5345
601-268-20813

FAY G21-261-2305
E-maii joarleyi@smepa.com



Robert Weinberg
Tanja M. Shonkwiler
Dungan, Weinkerg, Genzer
& Pembroke, F.C.
1615 M Street, N.W., Suite ROD
Washington, DC 20036
202-4€7-6370
TAX 202-487-837%3
E-mail rwidwgp.com
tmsiddwgp . com

James . Compton

Comptan, Crowell and Hewitt

116 Parter Avenue

Poet Office Drawer 1937

Biloxil, Mississippi 389533-1337
601-374-49410

FAX 60.-432-1124

SMEFA further regquests that a courcesy copy of all
pleadings, documents or communicatiors be sent to the
following person:
Stephen Page Danie:’
53DS Associates, Inc.
Suite T20
1850 Parkway Flace
Marietta, C& 30067
TI0=423=-8100
FRY 770-426-03303
E-nail stevedigdsassoc.ocom
RACKGROUND
5, SMEPR 18 an incorporated, non-profit
cooparative electrin power assaciaticn, srganized and
operaCing undesr ard pursuant to Chapter 184, Mississippi
Laws of 1236, as amended; Secticn 5463, ef seq., Vol. 4A

Recompiled, Mississippil Code of 1242, and i1s a public

utility under the laws of the State of Mississippi.



SMEPA is owned and controlled by its members which are
distribution rural electric power asscciaticns, serwving
rural aveas in Mississippl ab retail. The loacs servad hy
SMEPR" s memoer distribution cooperatives are predominantly
domestic and include suhstantial farm loads.

&, ESI is an affiliated comgary of kEnktergy
Corpcraticn, an investor-owned regislersd public utiliby
holding compary, anbd acta as a service agent for its
affiliated companies, which, inter alis, conrerato, transmiz,
distribute anc sell electric power and snergy at wholssale
and retail,

7. SMEPA currently receives transmission service
from Enlergy Mississippi (focrmerly known as Mississippi
Fowaer & Light Company’ pursuant to ar interconnestion
agreemant between Mississippi Power & Light Company and
South Miszsissippl Electric Power Asscooiation datsd July 28,
1979, as amended. Tae Interconnection Agreemsnt also
includes rale schedules for the provision of maiatenance
service, emerdency service, replacement erergy, ans econany
energy. In addition, SMEPL currently receives 75 MW of
trarsmissiocn service pursuant to Fntergy’s cpen access
trarsmissiosn tariff {“CATT").

MOTION TO INTERVENE
B, Enterqgy 1s seeking guidance from the

Commission with regard to the potential establishmenl of a
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Trarsco, which it descrilbes as . an independent,
incentive=driven ftranswrissicn company that will contrel and
ooerate Entergy’s transmission system and tLhe transmisgion
system assets of the entities that will become members of
the Transco.” Fetition at 1. EMEPA is potentiaily attfected
bw the establishment of a2 Traasco in a number of material
respects, First, SMEPA gperates izs own load control ares
and transmission eyster which = directly interceonnected
witlt Entergy. Second, SMEPA relies upan Entergy for
trarnsmission services to deliver power and energy from
certain SMEFA resources to the portion of its load served
directly from Exntergy's transmission system., SMEPR is &
party ¢ scvecral transmission arrangements Detween 1t and
Eatergy, whereby these historical Cransmissiern relationships
between the parties are established. Third, SMEZA has an
interest in regiconal transmissicn organizations (“RIDs7),
2.g., an independent system operater (“I507), transco, or
other truly independent transmission gr-d owner and/or
operator, both as a potential user of the transmission
facilities of any such RTO and as a potertial member of such
RTO.

2, As shown above, 5SMEPA has an interest :rn this
proceedirg, SMEPA's parbicipallion s necessary and
appropriate to the adninistration of the FFPA, and will be in

the public interest., SMEPR's interests may be direchly



affected by the cutcome of this proceeding, and will nat be
adequately represented by any other party. SMEPA,
thercfore, rceguests that the Commission qgrant SMEPA' s
intervention, and make it a party to this progeeding for all
Durpases.
PROTEST

130, 3MEPA protests Lntergyv's filing because the
propoasal conltained Ltherein does not comply with Commission
ovrecedent, and may result in rates and ather fterms and
conditions of ftransmissicn which may be excessiwve, unjust
and unrezsonable and undulvy discrim-_ratory under the FPR.

F- Entergy’'s Petition for a Declaratory Order Must be
Danied as Hypothetical.

11, A pervasive problem -nfecting wvirtuzlly the
en-ire Ertergy Petition is its almost hreathtaking
vagquensss. 0o point after polnt, the Petition argres that
Entergy’s Transco proposal meets Conmlssicn precedent,
partica’arly the I30 princigples, simply because Zntergy
promises that missing aspects will be supplied in accord
with sach precedent or that portions of the proposal which
may o fcund Lo viclate the T3S0 principles will be changed.
Giwver all these pledges of future ceompliance, Entergy seeks
T lower the declaratory order process to that of taulology.
It secks an crder that its proposal is zonsistent with the
Commission®s IS0 principles on the strength of its assurance

taat the proposal will later be completed and altered where



necessary to meet the IS0 principles. Significantly, 1t is
not seeking an order that 1ts proposal, as 1t now cstands,
complies with applicacle precedent.

i2. Entergy presents the Commission with a
classic “chicken and egg” dilemma by couching its filing as
seeking a declaratory crder that would provide the
Comteission’s duprimater Lo whal can at most be charitably
dezcribec as a concept in the early developmental stages.
Entergy’s fiiing clearly is not a final product {as will be
diseussed in more detail below!, many important aspects of
1ts propesal (hot merely details) are left Zienk, it is
subject to change by Entergy pefore filing, and it is
subject to change as a result of negoctiations among Enlergy
azd other possinz’c participants. Entergy claims that
*[w]ithout the regulatory cervtainty such a declaratory corder
Wwill bring, other fransmission owhers have been reluctant to
conmit thelr time and resources to participating in
developing a Transco structure and negulliabing Lhe myriad of
agrecments, contracts and tariffs needsd to put such a
regional trarsmission organization inte serviecc.” Td., at
2. However, EncZergy’s proposal is so vague that even
approval of it would briag no certainty. In essence,
Entergy has only conceived of the glimmer of an idea for a
Transco progosal which it admits on the face of its

applization is subj=ct to change before filing for formal



approval by the Commission pursuant to Secticorns 2032 and 208
of the FEA.

13. ZIntergy is =sking the Commissieon o bless =z
concept that is _ikely to change hefore it is formally
sabmit-ed for approval by the Commission. ZIntergy is
seeking guidance [rom bLhe Commisslon indical_rg “hab iis
Trarsco proposal is consistent with all relevant IS0
princigles, ! netwithstanding the Zzct that the cantents of
tnis propnsal will almost certainly change racizally before
formal submittal for approval. SMEPA acknowledges the
desiranllity of RTOs and strongly suppobls Commission
awpreval of RTOs that are truly reglonal in nature and
independent of the influence of the histeorical transmissian
owners of the facilities dedicated to such 70s.
Notwithstanding., Entergy’'s Petiticn is grossly premature
pecause 1t asks the Commission to render an opinion
regarding 3 moving target. This is an abuse ¢f the
deciaratory order proceases of the Commissiecn as discussed

kelcw; therefore, the Commission should deny the Petition.

! Promoting wholesale Competition Through Open Access
Non Discrimiratory Transmission Services by Puhlic
t1litiear Recovery of Stranded Costs by Public
Utilities and Transmitting Utiiities, Crder No. 988, 61
FR OF1, 540 {May 14, 1¥%&), FERC Statz. & Regs. T 31,036
at 31,730-32 (1996}, ordor on reh’qg, Ozder MNeo. S8E-4,
62 FR 12,274 [(March 14, 1997), FEAC Stats. & Kegs.
T 31,048 (1997), arder on reh’yg, Crder Yo, 888-3, 81
FERC T £1,248 (19597,



14, While SWEPA is sympathetic to the expressed
concern of Entergy tnhat it may have had difficulbty
golicit-ryg partners in the Transcoe proposal, that is no
reascn to waste the L -me and rescurces of the Commission
withicut any assurance thaZ any transco propasal A timately
filed 2y Encergy and possibly some other systems will lcook
even remotely lLike the Transco propesal “Llroial balloon®
floated zere. Entergy acinowledges that effecgtuation of a
bransco will reguire nego-iating myriad agreements,
contracts, and tariffs to put such arn RTO into service.
MNone of this nas been cone yet. Thne draft Limited Liability
Company Bgreement (“LLC Agreement”} (Pe"ition, Appendiz 2)
15 subject <o negotiation along with all these other
mplementing arrandgements. The limited package of mazerial
submitted by Entergy, upon which it expesrs the Commission
to provide “guidarnce,” is woefully inadegquate to reach any
conclusicns as to whether a later submiztal by Entergy (and
possikly others) would he acceptable to the Jommission,
including satisfaction of the 1 IS0 pringinlies.

14. The tentativenassz of the Transco proposal is
fa_ly revealed in Foothnote One of the LLC Azreement, the one
document that provides any Insight into what the future
Transco may look like. Foolnole One makes clear that the
LLC Agreemsnt is cnly being provided for Yiaformallional

purcoses only” and will merely be ™a starting point for
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negobialions will olher polenlial aenkbers.”  Thus, Lhis
proposzal is so gualified as to be mezniagless from the
standpsint of the Commission rendering guidance through a
declarateory order. Ewen if the Commissior were to conclude
that certaln elements of the propesed Transco are acceptrable
l[or acceptai’e with rertaln changes!, there 1s no assarance
Lhat clher changes will oot ke nade that render sach
declaratory crder uvaelesa and requiring the process to stazt
ovaer when a complete package acceptable to the signatories
ig filed for approval. The process znd status nof the
proposed Transoo 1s so amorphous that thae only logical step
for the Comm-ssion to take 1s o deny the regquest for
declaratory order as not being ripe for a determingtion.
This wourld in no way prejudice sukbmittal of “he proposec
Transcoa in a more fully developed form, or some other form
of RTD with all the details filled in, when Entergy (anc
possibly others) is (or are) ready to put forward =z
definitive plan for censideration,

lz. What Entergy has failied to put forward are
epecific propesals for most of the elements of its desired
Transco that can be judged against the Commission's IS0
principles. For example, kEntergy's Petition contains
neither tariffs nor rates, While Intervgy treats Lhese as
mere “details”™ (Petitlon at 26, i the absence pf these

*details® the Commissicn cannot reach an reazgned
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determination regarding Eufergy’s vompliance with the IS0
principles. Indeed, without such “detai’=* there is nothing
which zan ne said to comply with the IED principles.

17. ©On several of the IS0 principles, Entergy
does nothing other than state that it will comply with the
principle, withcut providing rthe Commission any evidence
that it can or will du so. Enleryy's failure to present any
cvidence in support of its posibtion makes it impossible for
the Commnission Lo reach a reasoned degisicn on this matter.

1. For szxample, regardirg the Commission's
Frincin’e No. 7, name!y that the I50 have incentives for
efficient management, Entergy does nothlng sther than
restate the principle. Petitior at 32.° frurtaer, while
acknowiedging Principle No. 6, and the ™important® geal of
allocating scarce napacity, Fnatergy concedes that it has
failed to develop a “specific congesation management
propesal” and merely states that 17 will develop such a
propozal and that “long-term sclutions to constraints can be
resclved through the annual Regiconal Planniang Summit
Process.” Petiticr at 31-32. MNeither of these proposzls

offers any specifics on whiech the Commission can makes o

In fact, Entergy immediately disregards the only
commitment that Entergy even attempts o make, aamely
fhatt it will purchase services from the Member
Companies in an open and cumpetitive market, by noting
that The Transco will receive acocounting, tax and
firancial scrvices from the Zntergy Operating Companies
or other Entergy subsidiaries, Petition at 32, n.25,



decision and instead leaves the Commission dependent on
notring other thar Entergy’s ansupported statements that it
wi 1l comply with the principles.

9, Moreover, for the few express elements that
are contained in the Petiticon there i3 no support cffered
other “han mere ipse dixit, Thus, the Petition prcposes
performance based rate making (YPBR”), and asserts thart suct
rates "will incent [sic] the Transco to maximize throughpat,
re leve congestion, and cphance reliability.” Pelition at
i3, These are grand claims, sut the Petition is dewvolid of
any support for them. How such PBR rates would work or whab
they would bhe like is nhowhere atated. Enterdgy has provided
no testimony {expert or otherd which explains how TBR rales,
a major departure from the Commission®s hiscerical reliance
on oost-based rates for transmission, either would or could
ke just and reasonable. If aaything, this novel approach
s1ould requ-re more supporting evidence than traditional
methodoloyles, yel Enleryy ullers none.”

20, The Commission's long-standing policy hzs
keen to deny petitions for declaratory orders when a
petition raised hypotheticzl issues or faziled to nravide
sufficient certainty. This case rests almost entirely an

hypotheticals or thecries and presents numercus and

4 The same is true for Entergy’ s proposal that the
Trznsco ke & for-profit entity. Again, no evidentiary
support is offered,
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significant areas of uncertainty. Based cn Commissicn
precedent, the CZommission should dzny Entorgy’s Petitlon.

21. The Commissicn, in cases which provided
substantially more cartainty than this case, has concluded
that issuing a declaratory crder would be inappropriate.
In rntegrstate MWatural Gas Associarion of America, 18 FERC
T e1,170 (1%82) (“INGAA"), for example, the Zemmission, in
response Lo INGRA"™s request for a declaratory crder,
addressed whether certain types of exchanges of natural gas
were exempt from Commissionh jurisdicticon. The Commission
first noted that z declaratary arder

will aniy 1ssue from the Commission if,
in Its opinien, the aorder will torminate
an actuil Ccontroversy or remove
uncertainty with respsct tc a specifig
matter capable of resoluticn through the
derlaratory crder procedure.

Caotitversely, the Commission haszs rofuscod
to uti_ize the declaratory crder
procedure where, as here, the
uncertainty is based uzpon the assumption
2 hypothertical facks which are not
actrally extant and therefore, not
susceptible of rescluticn through tre
issuance of a declaratory order.

INGRA, 18 PERC at 61,337,
Z22. ''he Cormission went on to deny INGAA s
Petition, slaling that the case

dhould ke decided aon the bkasis of the
concreta facts ard circumstances &f each
exchange, and not on principles
formulated in advance which are based on
the assumption of hypothetical facts,

To do otherwise would rasyplt in an
exerclse 1n speculation which would



remcve little uncertainty from these

transartions. Even if we were tc grant

TNGRA" 5 Petition as reguested, the

gquastions left unanswered would ke

myrlad.

Id.

Z23. In numerois cther cases, the Commission has
found thzb petiticons for a declaratory orcder have raised
issues that are too speculative, uncevtain or hypothetical
for an order to issue. dssocliared il & 53s Co., 20 FRC FHEA
(1908 (A declaratury pelilicn seeking advice on eslablishing
sust and reascnable rates does not “warrant the lssuance of
a declarstory order. . . .[s]uch preocedure was net designed
Lo permit a petiticner to seek an administrative declaratinon
a5 to . . . the nature and extent of the evidenca [that]
shiould be [presented] to secure the regquested relief.”);
Turicck Irrigation District v. Pacific Gas and Electric
Company, &4 FERT &1,1852 a~ 62,544 [ W]e se= no adequate
rcaccn now o consider initiating a proceeding and holding a
hearing on rate methedclogy to resclve issu=zs which appear
to he more appropriate for resclution in tha concrete
satting cf a rate filing - whichr PG&E indicates that it will
be making” later in the year), reh’g denied, 65 FERC
T 61,016 (1993); Camille F. Heid, 37 FERC 9 &1,030, &1,2493
{12%1) {"The petition before us duves nol presenl gsufficienc
facts on which te formulate & legal determination, and the

cortroversy slleged is purely spoculative™); Minnesota Power



& Light Co. and MNortherrn States Power Co., 42 FERC 9 61,104,
61,343 (Declaratory petition regarding prudence
determination in advance oI a transaction’s completicn
denied because it “risk[s] that the Commission will becoms
involved in day-to-day utility management deciszions”) reh'g
denied, 43 FERC § 61,502 (1988); The Cities of Lafavette and
Plagremines, Loulsiana v. Gulf States Utilities Cop., 47 FPC
62, €3 (In a case ralsing -_ssues regarding the
Jurisdictional nature of Dow Cherical Corporation pursuant
Lo a poeling agreement, where the pooling agreement al’owed
for future changes, the Commission stated that ™an immediaze
procesding initiated Zor the purpese of declaring Dow a
‘public utility’ would bw a misapplicatior and wastefil use
of the rescirces of this Commissicn, We cecline to engage
in such hypothetical activities which offer a substantial
likelihood of becoming academic . . %) reh’g denieq, 41 FEC
G292 (1972); Pominion Resources, Tno., 83 FERC 9 61,063,
61,268 (1238} (Petition for declaratory order denied because
“"Dominiorn has asked usz to put a stamp of approval on
transmiszicn pricing policies that are proffered o the
anstract.”): PP5 Industries, Inc,, 53 FPC 1317 (197%) (“Th=
Commizsicn offers declaratory relief to settle specific
conlraversies not to answer hypothetical quastions of the

sort presented by the instant peticion.”)
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2d, Finally, while the only cases Frlergy cites
in defense of the vagqueness of 1ts Fetition are the
Commissiocn’s other ISO cases, in each of thoese cases the
Petitioner(s! supplied substantially mare detail regarding
the proposal than Entergy is providing in this case.
Entergy cannot use those cases to support ibs vague and
almost entirely hypothetical progposal,

25, Each of the other cases <ited by Entergy was
suppcrted by multiple parties and was the result of a
leng=chy dewvelopment process. In contrast, Fntorgy is
proffering a propesal that has only its suppbort and ther
only conditiorally, in the sense that Entergy itself only
describes its proposal as “illustrative” and for
"informational purposes® and makes clear that it rescrves
the right to change virtnally alt aspects of the propeosal.

248, The other 130 proposals discussed by Entergy
conlaln cramatizally more substance than this proposal and
therefore carnot serve as precedent for the Commissicn
approving this sroposal. For example, in thc California
Is0, Pacific Gas and Electric Co., 77 FERC 1 61,204 {1996),
cited by Enterqgy as support of its Petition, the Petitioners
provided numerous and specific detalls in supporz of their
petilion, including, a description of the Ffacilities being
trarsferred (id, at 61,735}, usage charges and congestion

cortracts (id. at 61,800-D02), specifics con schednlling,
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contresl area operations, settlemsnt and billing,
transmission access and pricing {id. at 61,7%8--92] and
specifics on eovernance, Class structurcs, capltal
contributions and conflict of interest standards. Jd. st
©l, TH&-98 .

27, Similarly, the PIM T332, Atlantic &1ty
Electric Co., 77 FERD T €1,148 (19294), cortained five
specific agreements regarding the 150, Trhe agreements
included criteria for membership, a list-_rng of services that
the T3 would provide, Lhe establishment ol an
administrative committee, and governance principles. Id. at
61, 560-61,%62. The I50 Agreement delineated tne role of the
L5C, limited its operational control of the system and set
ouT additicnal duties such as administering —he tariff,
coprdinating tranzmissicon planning and perfocrming
administrative support (id. at 61,562), and set out the
rights of the cwners ard procedures [or dispule resolution.
Id. at 61,553,

28. In contrast, Enterqy's proposal, as discussed
in mare detail abowve, contains virtually nething regarding
numerous aspects of the I50 prongiples, contains ne tariffs
aor rates, and even in those linited areas where Entergy
aspears to provide specifics, Ertergy maintatns the right to

chnarge them,
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23, Further, because Entergy’s FPetiticon prasents
several novel issues, includirg a fer-profit ISO and PBE
ralemaking, there is all! the more need for Entergy to
provide the full specifics of and support for its probosal
50 that the Commission can evaluate these novel thecriez in
light of the full facts. Despite this, Entergy has dsclined
to provide anything even approzching the zmount of
information -r the other I50 filings. For this additional
reascrn, the Commission shcould deny Entergy'=s Peticion.

33, This case presents numercus uncertainties
with regard to the Entergy Transco, uncertainties that are
much more sigrnificant than those in the ceses discussed
dbove, Here, Entergy’'s proposal 1s entirely built on
hypetheticals, For example, unlike in INGAA, where only
certaln terms had keen ieft undefined in the Petition,
Frntergy’'s Petition fails even —o estaklish a framework, let
alone language for, a spec_fic proposal. Az such, Entergy
lpaves the Commisalon Lo guess AL enfire parts of ivs
proposal and not merely at specific terms. Entergy's
pe-lition is much like that of Dominicon Sescurces in that iz
seeks advance Commizsion approval of a theoretical concept,
and like Dominicn Resources’ it should be denied. 85 FERC
f &l,08%. Further, 2ven on those issues where Entergy
purports Lo provide specilics, it reserves the right to make

changes, thereby making abundantly clear that its proposal
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iz nothing more than a mere place-holder. The Commission,
purzuant to its long-standing precedent, shoa_d deny
Entergy’s Petiticn and avoid cxpending its rescources, and
those of the other parties in this case, on what, at its
most kasic, is nothing more than a hypothetical scenaria.

B. Entergy’s Patition Fails to Reconcile the
Fiduciary Obligations of Board Members to Qwners
and Affiliate Independence.

31l. Entiergy proposes that the Transco be mznaged
by g board of directors. The Transco is to be a [or-mrofic
antity, witn the profits and losses being allocated amorg
the “Members” [(i.e., awners} (LLC Agreemert, Secticn 4.1, p,
8] . Fntargy claims that ™. . _ the Transco proposal adopts
Lhe ‘independent’ beard, rather than the ‘stakeholder’ board
model” .  Petition at 21. Entergy goes on to suggest that
the “Member Companies , . ., will be passive members of the
Transco and will haws their limited woting rights spelled
out exp’icizly in the LLC Agreement” (id. at 22-23), but
acknowlecges that ™, . . <he Transco could techniczally ke an
afZiliate of the Member Companies®. TId. at 23. FEntergy
also suggests that . . . the Member Companies will not
exercise control over the pperation or management decisions
of the regional transmission company®, bul “. . . will hold
a passive zgoromic interest in the Eransco . . % Id.

32. Whether the Transon gevernance structure

provides for truly independent operatiecn and wanagemsnt iz



discusszec in more detail below. Wiat Entergy wholly fails
to address, howover, Ls how the fidociary obligations of a
board {=.g., btne Transco Board! to fts owners (in this case
the Transco Mempers) can be exercisec in the intezrest of the
oWners without zcomprenising the independence of the Beard
witnh ragard to tne acticns ot the entity [in this case the
limited liability corporation), Tt is very Llogical to
assume thkat the exercise of true iandependent ocperational and
managemert respoa=sikbility for the Transcc might result in
dercisions that are subhophinal with regard ta the -rterests
of <he Mempers of the Transco. It is far from clear what
exposure The Merbers have to such acticns and to what extent
they can and will hoid the Board responsikle for failure to
cperabe and manage the Transco consistent with the Board's
fiduciary chligations. Conversely, Entergy does not explain
what mechanisms are proposed to inszulate the Board from
thelir fiduciary obligations to the Members so as to remove
the incentive for the Board to make decisions for the
benefit ¢f those Members. Thosce are sericus guestions of
iraverrance that hawve not bean acdressed in the Petibticn.

. Entergy’'s Petition Otherwise Fails to Meet the
Bequirement of Independence.

33, Given the amorphcus nature of the Transoo
proposal now hefore the Commission, it is impossible faor the
Comrissicr Lo make any determinatien that true independence

will exist. However, to the extent that the Fetriticn
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provides any ins-_ght as to this central issue, the Perition
spezaks out of both sides of its mouth. On the one hand,
Entergy states that the Transooe has incentives “to minimize
costbs, maximize throughpu-, achieve sfficient levels of
congestichn ard reliability, and expand —he transm-.ssion grid
when economically justified.” Petilion at 17. 0n Lthe olher
hand, ZIntergy simplistically concludes That an Yincentive-
driven” Transco will have no financial -—ies with -ts passive
investor Member Companies. Petition at 20-24.

34. Entergy cannot however bhlithely ignore the
economic conrnection between the Transco and the Member
Companies, 1.,e., the orly reason that bthe Transco desires Lo
maximize profits znd ninimize costs 1s to improve the
profits of its Menbers. As suach, the financial interests of
the Transco ard its 3oard are ident-ral with the interests
of its Members since the gpal of botk is to maximize prefits
of the Members. Entergy c<annot, on the one hand,
acknowlecge that the Transco is profit-motivated without
acknowlesdging what that means, name’y that the financial
interests of the Transco and its Board are aligned with the
financial interests of its Members.

i35,  tarther, on numerouz points regard.ng che
indepondence principle, Enlergy fails Lp provide virtually
any concrete speacifics regarding how the Transco will

masrntain ite independence. Fosr example, while Eatergy
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atftaches a Limited Liabitity Conpany aAgreement to its
Pel_tion, it makes clear that the Agreement is only
“illustrative™, states that the Agreement is orly for
“informational puarposes” and maintains the rigrkt to submit
on ertirely different agreement as part of its Sectiorn 203
and/or Section 225 filing, Petiticn at 10; Petition at &,
. b {Entergy resarves the right to propose “a_ternative
structures”™] LLC Agreemenl, n.l (Appendix 20,

36, FEven cn the specific issaes that Entergy
elects <o address under the indegendence principle, it
continues to maxe clear that it reserves the right to adopt
completely ditferent proposats, For exanple, while the
Petition states that Enterdgy is proposing an independant
poard format, it alss states that Entergy would be prepared
to utilize a staseholder commi<tees. Petition at 11-12,
n.ll. Simzlarly, while Entergy states that “[a]ll Membher
Companies will pe alleocated an interest in the Transco on
similar terms” it provides virtually no guidance on how this
will b2 zchieved, leaving itself the flexibility to change
its propogal in the future, Petition a=- 6.

37, The structural model proposed by Zntergy cn
its face raises seriocus doubts 2s to the true independence
af the Transco from Merher infiience. The obvicis fiduciary
ooligaticn of the Board to the Members, discussed above,

ra.scs a thresholce issue regarding indespendence., Claser
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sorwliny aof verious provisions of the =o-called
Pillustrative” cr "informational” LLC Agreement demcnstrates
an insufficient distancing of the Trarcoo and its Board from
the Members,

33. First, by a Majority Vote of the Members the
Merbers selact a naticnally-recognized sxecutive search firm
to select a slate of candidales for each Board position.
LLC Agreement, Exhibibk 2. & “Majority vote’ presumably is a
veference to the "Majority of the Members” as defined -r the
LLC Agreement. Schednle A& at A-3. The Majority of the
Memhers 15 determined by aggregate "Percertage Interestz®
which In turn are a reflection of the Menbers® relative
ownership interests. While net at all clear, the LLC
Agreemant appears to establish that such Fercentage
Interests will ke based upon Zapital Contributiong, whlch
apparently will be primarily, but nst totally, transmissicn
asgets. Hence, given the size of Intergy, it is likely to
have a majority ownership interest {and even a Super
Majority under certain circumstznces) even i there were a
larce nurhe~ of smaller entities which contributed their
Crarsmission assets o the Transco. ©Obviously, the level of
control or independence will depend upon the size of —he
participants in the Transco. Likewise, the degree of
independence of the Beoard selecticn process will depend uper

the girza of the participants.
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3%, The Board selecticn proossass calls for the
Members or & commillee of Market Participants to elect
Directors from the slate of directors proposed by the
natiornaily-recognived search firm. The Bgard selection
process 18 Unclear as to how the Members will woate on the
slate of Dhirectors. If it is by “Majority Vote” of the
Members, again, a participant, such as kntergy, which had a
majority of the Percsntade InLeresls coulcd control the
gelectior precess, thereby exerting undue influence in the
defermination of the Beoard and, consequently, how the
Transco might be managed.

43. HSecond, the Members nost asthorize capital
contributions under certain clrcumstances (LLC Agreement,
Section 5.114b) {:%)} and tec admit Perscas as zdditional
Mambers under certain circumstarnces. Td. at Section
2.01(B1Ix). An enti-y with a majority Percentage Interest
effectively can centrol those capital contributions and
additisnal memberships, 2oth ot which could be critical to
the level of independence and effectivaness of the Transco.

D. Entergy’s Proposed Transco Musat not Abrogate Pre-
Existing Contractual Rights.

41. As discusseda in more detail above, SMTIPA
currently receives transmission service from Entergy
Misgissippl pursuant to an interconnecticn agresment between
Entergy Mississippi ard SMEPA, dated July 18, 187%, as

amended,



£7 . Amone numerous olther l1ssles, Entergy’s
Fetition alse fails to address the continued effectiveness
of agreemenrts such as the one between SMEFA and Entergy
Mississ_ppi, which agreements would predate any Transco.
Berause the Entergy Migsissippi and SMEFA agrecmoent is a
contract bertween the parties and a FER{ filed rate, the
creation of a Transco cannet and shculd nct abrogate the
rights set out in the agreement. See generaliy BPJIM
Interconreczion, 81 FERC J 61,257, €2,280-81 +1997). AL
minimum, Enzergy’s propeosal must clarify that its Tranaceo
propoesaZ will maintain the status ang priority accerded this
and ctner similar agreements.

CONCLUSTON

WHEBEFORE, Sculh Mississippl Electric Power
Azsogiation respectfully requests that the Commission order
the following rel_ief:

1. Grant SMEPA's Moticn to Intervene ard allow 1t to
carticipate in this proceeding for all purposes;

2. Deny Zntergy’'s Petiticn: or in the alternatiwve,
arder the modification of the Petiticon as
Hlscussed akhove)

3. Order that at any hearing held in this mathter that
SMEPA be permitted o appear by counsel, present
evidence, and cross-—-examine the witnesses oF otler
participants; andg
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4. rant such other and further relief ax the
Commission may deem just acd aporopriate.

Dated: May 5, 199239 Respecrfully sabmitred,

Robert Weinnerg

Tarja M, Shonkwiler

Duncan, Weinberg, Genzer

& Pembroke, B.C.

1615 M Street, N.W.

Suite HOO

Wzshincton, D.C. 20036

202-467-0370

PR 202-467-6370

E-mail rwidwdgp.oom
tins@dwap . com

Jameéﬁﬁf'ﬁaﬁﬁfon

Comprton, Crowell and Hewitt

Tde Forter Avenue

Postt Qffice Drawer 1537

Biloxi, Mississippi 39533-1937
@ll-3271-1040

ttorneys for South Mississippi
Eleczric Fower Asscclaticn
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