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MOTION TO INTERVENE AND COMMENTS OF THE
NATIONAL RURAL ELECTRIC COQPERATIVE ASSOCTATION

Pursuant to Commission Rules 211 and 214, the National Rural Electric Cooperahive
Association (“NRECA™) herehy submits its motion to intervenc and comments in this
dockel.

The issue of indupendent govomance of regional transmission orgamizations is of
eritical importance to NRECA. Thus, NRECA appreaiates the slated goal of Entergy
Services, Inc. (“Enterpy™} of obtaining guidance from the Commission for establishing a2
truly “independent” transmission providsr. Although NRECA does mol uppose Enterey
seekirg guidence from the Commission on a structure that it purportedly intends (o breome
an independent Transco, the amorphous nature ol Entergy’s request 15 inappropriate for a
proceeding under Commission Rule 207 {a)(2).

As explaimed herein, the amotphous “[aets” underlying the pelition ("Peution”} of
Tntergy Scrvices, Inc. (“Enlergy™) for a declaratory order in this docket are materially
uncerlain insefar as they are cxpressly subject o substantial, cven tolal, change. Even as
stuled, the “facls” appear to conflict with 150 principles of independence, governance ral
conflicts of interest. NRECA requests ihal the Commission deny Enlcrgy’s Petition withoul

~rejudice to Entergy later filing a conerete and modified proposal.
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lo suppert of its motion, NRECA statcs the following:



1. A [nter

NRECA is a not-for-profit national service nrganizanon. 1t represents
approximately 1,000 rural electic cooperatives (“RECs™) providing service to more than 32
million consumers in 46 states.  Kilowatt-hour sales by RECs amount ta 7.4% of total
electricily sale3 in the Uniled States, and produce revenues of over 314 hilhon. RECs own
approximately 32,8 million kilowatts of installed cleetric capacity, or 4.5% of ull capacity in
this country.

1ir this docket Entergy asks the Commission to declare that 155 propasal for a Transco
is consistenl with ISC principles involving independence, governance and conilicts of
interest. Numcrous NRECA mecmbers sell or receive power aver facilitics thal would be
subjcct 10 Enteruy’s proposal. Thus, NRECA has a clear interest which cannot be

represented by other parties and which justifies the granling uf this motion to intervene,

2. Communigations

Al pleadings and orders concerning this docket should be addressed to the following

NRECA representatives:

Wallace F. Tillman, Chief Counscl

Richard Meyer, Semor Regulatory Counsel
Nativnal Rueal Electric C'ooperative Association
4301 Wilson Boulevard

Ariinglon, Virgimia 22205-156{

{703 907-5811
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3 Enlergy’s Penition

Enteroy cxplains that it nas flied s Petition Lo detemng with certainly wacther its
plans for a Transco arg consistent with FERC 150 principles involving 150 independence,
gavernance, and conflicts of interest.  Those principles were frst articulated by the
Commission it Order No. 888" and have heen applied by the Commission in individual 180

proceedings. Eg, Midw ‘Transmission Sy 5, 84 FERC T

61,231 (1998). Bascd on the response Entergy receives from the Commission, Entergy says
it “will then™ pravide final, detaited plans. Entergy requests a FERC response by the end of
July 1999,

Enterey®s Pelition statcs that the Transco will be a Limited Liakility Company, or
LLC, that will be managed and governed by an “independent” seven-member board with
"o ties" to Entergy, its operating companies, or any of the other current transmission-
owniig enlities thal decide o join the Transco, The slate of polential Doard members would
be selected by a nationally-recognized search finm. Entergy’s stated preference is 10 have
board members selected only by Entergy and ather member companies absent Commission
objection.

The member companies would each have a so-called “passive”™ ownership interest in
the LLC and would have no rights to managc the LLC, according to the Petition, Entergy
contemplates that the member companies will transfer their transmission assets, either

through translcr of ownership or lease, (o the LLC.

" “Promoting Wholesale Competiton Thiough Open Ascess Non-Diseriminatory | ransmission Services by
Fuabliv Lailities: Recovery of Stranded Costs by Public Utilities and Transmiting Utilities,” Reg. Preambles,
FERT Stuts. & Fogs, N 31036 at 30,7 30-32 (1994,



g, Enlergy’s Amarmphous Proposal

By petitioning for a declaratory order pursuant to Corwmission Rule 207{aj2),
Entergy is asking the Commission to provide the relief afforded by that tale, which i3 "to
remove uncerlainty.” Entergy expects the Commission to opine whether provisions in the
proposal, when viewed against Commuission precedents, arc acceptahle.  As explained
helow, the Conunission 1s unuble to provide such relicf because the propasal is itself
completely uncerlain and subject to change.

Commission Rule 207 a)(2) ts intended to resolve uncerlainiies as to the application
ol the Commisaion’s regulations and policies 1o fucls. Here, there are no facts. Only
Enteray, nat the Commission, can provide thal faclual certainty, and it has not done so.

For example, [ntergy says that it is “continuing to iron-out a number of delails
regarding the proposed ternts and conditions of the Transco.” Unfortunately, Entergy does
nol explain what is or: the ironing board.  One must therefore assume that virtvally every
aspect of the proposal is subject to material change. Thus, intervenors cannol be reasonably
expacted to submit meaningful comments nor can the Commission be expected 10 issuc a
meaninzful decisian.

Of the items subject (o potential change, perhaps the most critical is the “Limited
Ligbilily Company Agreement” (the “LLC Agreement’), attached to Entergy s Petition at
Appendix 2. The LLC Agreement is important becanse it parports 1o contain the details
underlying the Transco’s alleged independence and compliance with related [SO principles.

Although the LLC Agreement is styled as an “Agreement,” it has not yvet been agreed
to by anyone, nor 15 1t miended o be anyibing more than a draft. It is explicitly subject to

change as stafed in footnote 1 on page 1 of the | 1.C Agreement:



“This grofi Limited Liability Company Agreement is being previded at

this time for ggformafiona! purposes oaly. This draft 15 what Entergy
intcnds to nse as g starting poiy for negotiahions with other potential

members. The dralt LLC Agreement s sglfect to chunge and a final

Limited Liability Company Agreenient will be filed with FERC when the

section 203 angd 205 filings are made.”

{ Emphasis added.)

Even if the draflt LLC Apreement were & finalized and executed document {which il
is not), such finalization would not foreclose changes because the LLC Agregment contains
cxplicit provisions for making changes. Even the definilion section in the LLC Agreement
defines the 11,0 Agreement as onc which may be "amendead, restaled or supplemented from
time o tme.”

The Commission typically issues declaratory orders that are subject lo the facts

before it. Here there ate no facts. Thus, the Conumssion should either decling to act or deny

the petition wilhout prejudice to its being refiled, with real facls, at a laler Jdate,

To the exleat the Commission <chooses to  consider Enlergy's Petition
notwithstanding the lack of a concrete factual foundauon, we note aspects al the proposal
that appecar inconsistent wilh independenes,

To create the impression that the proposcd Transco will be independent, ntergy
states that thc LLC will be managed and govemed by a seven-member hoard with “ne tes wo
Entergy, its Operating Companies or any of the other current transmission-owring cutilies
that decide Lo join the Transco (hereinafter the “Member Companies”™).” (Emphasis added. )

Far Entergy 1o suggest that there will be “no Hes™ 1s akin Lo sugsesling Lhat they can
swin withoul going near water. Cf Transwestern Pipeling Company v, FERC, 747 [M.2d

781, 786 (D.C. Cir. 1984). Entergy and the other member companies will liwerally own the



Transco.  bnlergy’s ownershup in the Transeo will continue to be included on its
consalidated tax return.  Entergy wants to select the search finn that will choase ihe slale of
patential board members, Entergy then wants to select the board members from that slale.
The use of a thivd party search firm does nol appear contemplated beyond selection of the
orginal glaie,

Cmce board members are selected, there does nol appear to be a proviston precluding
them {or other Transco employees) from receiving gifts from Entergy and other owners,
other than gifts of securities. In addition, the Transco 1s to be staffed by former emplovees of
Entergy and olher ransmmission owners.

Once the Transco is up and ongoing, the LLC Agreement authorizes Entergy and
othcr transmuission owncrs whe coninbute lransmission asscls 1o the Transco 1o play a
continuimy role. For example, the LLC Apreement (at Managément 5.8) provides that, in
the eyvent of board vacancies, the members who contribuled lransnussion dssels, rathier than
the “independent”™ board, may in cerlain instances vole on the seleclion of new board
members.

Entergy proposes to stay involved in other ways. For example, Entergy and the other
imember companies are o select the independent public accounting firm to audit books and
records as provided by the LLC Agreement (at Books and Records 1.2). Tn addition, the
LLE Agreement does not defimbively state that the accounting tim may not provide
commoercially scosttive information o Entergy and others about thitd parlizs using lhe
Lransmission system, nor does 1t provide that the accounting firm should net be one routinely
engaped by Enlergy or the olher transmission owners.

FEven in draft form, there is no doubt that the proposal coniemplates conlinuing lies

hetwoen Entergy and the LLC-Transco. Enlergy will hikely negoitate changes even after it



receives a declaralory onder.  As stated earlier, the draft LLC Agreement states thal il is
merely a “starting point for negotiations with other potential members.”™ Ts it reasonable Lo
believe that patential member companies with whom Entergy negotiates wall want loss

comteol or more control? Sunple logic suggests the lalter.

6. ' he RT

Given Entergy’s amorphous propasal, the Connmission should either deny Entergy’s
Petition, hold the Petition in abeyance and cousider it as part of the forthcominy RTO
rulemaking, or not act on he Petition uniil after the Commission completes that rulemaking.
If, hawever, the Commission chooses to grant the Petition, the Commission should make its
order oxpress'y subjsel to subsequent Commmussion action in the forthcomung RTO
rulcmaking. Confusion ang inconsistency will likely result of the Comimission substantively
rules on Entergy's Petition scparsle from the broad policy discussion and findings in such a

rule.



7. 13100
WHEREFORL, NRECA respecttully requests the Commission to grant NRECA’s
motion 1 intervene m this docket, with all the rights conferred by thal stalus, o deny

Entergy’s Petition, and to grant such oiher relief as requested herein.

Respectluliyv submitted,

NATIONAL RURAL ELECTRIC
COOPERATIVE ASSOCIATON

B}'M

Wallace F. Tilliman
Chicf Counsel

Richard Mcyer
Semor Regulatory Counsel

MNational Rural Eleciric Cooperative Aszociation
4301 Wilson Boulevard

Arlington, Virginia 22203-1860

(703} 507-3811

ngh.meveriE@nrecaorg

May 5, 1994



SERVICE

¥ herchy certify that T have this 5" of May, 1999, served the [oregaing
document upon each porson designated on the official service list compiled by the Secrezary
ol the Commission in Docket No. E1.99-537-000 by depositing copics thereof in the United

States mail, first class pastage prepaid.

Richard Meyer (y

Senior Regulatory Counsel

National Rural Electric Cooperative Association
4301 Wilson Boulevard

Arlington, Virgima 22413-1860

{703y 907-5811
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