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UNITED STATES OF AMERICA
BEFORE THE ‘
FEDERAL ENERGY REGULATORY COMMISSION S3RAT -5

LR

Entergy Services, Inc. ) Uocket No, ELU)-57-000 I-(f.{ ' ”llg :SI {I.‘j

MOTION TO INTERVENE AND PROTEST
OF THE

ELECTRIC POWER ASSOCIATIONS OF MISSISSIPPL INC. {A.A.L.),ET AlL.

Pursuant (o Rules 211 and 214 of the Federal Energy Regulatory Commission’s

{Contmission or FERC) Rules of Practice and Procedure, 18 C.F.R. Sections 385.211 and
385.274, and the April 7, 1999 “Notice of Filing" in the abave-noted docket, the Electric
Pawer Associations of Mississippi, Inc. (A.A.L), ef @/, hereby move to intervenc in this
docket and o protest the filing made harzin. In support of their Motion and Protest, they
slule as follows:
[.
MOTION TO INTERVENE
The Electric Power Associations of Mississippd, Ine. (A A L) {“MS Statewide™
15 an agricultural association orgamzed under Mississippi’s Agrcultural Association
Law, Sections 70-71-1, &f seq., Miss. Code Ann. (1972). lts membership is comprised of
rural electric cooperatives organized under Mississippi’s Eloctric Power Association
Law, Sections 77.5.201, ¢t seg., Migs. Code Ann. {1972). The MS Statowide 12
intervening in this docket on ils own behalf and on hehalf of the following cooperative
members: Alcom County Electric Power Association, Clentral Glectric Power
Association, Fast Mississippi Electnic Power Association, 4-County Elecinc Power

Associalion, Monroe County Elecirie Power Association, Natchez Trace Blocinic Power
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Assoelation, Norlheentral Mississippi Electric Power Association, North East
Mississippi Eleetrie Power Associalion, Pontotoc Electric Power Agsociation, Prentiss
County Electric Power Association, TaHahatchie Valley Electric Power Association,
Tippah Elecirnic Power Association, Tishomingo Counly Elecinc Power Asscciation, and
Tombighee Elecine Power Association. These memberz of the MS Statewide arc
customers of the Tennessee Valley Authorily (TVA).

Lleven olher cooperative members of the MS Statewide purchase power [tom
South Mississippi Electric Power Association (SMEPA), 4 generalion and transmission
{G&T) cooperative serving Svuthern Mississippi, MS Statewide understands that
SMEPA will be filing a separate motion to intervene on behalf of itsel{ and its member
cooperatives, dus o the unigue issues raised by this docket for SMEPA and its members.
MS Statewide and those members listed above by this motion are seeking 1o inlervene in
this decket both jointly as a group, and in their mdividual capacities.

The names, addresses, and {zlephone numbers of persons upon whom service of
pleadings, documents or communications should be made are:

Larry D. Meitett, Esquire

Damie] Coker Iorton & Bell, A

306 Azalez Dnve

Post Office Box 1396

Oxford, MS 3R655

Oi-232-8979

Fax: A01-232-8940

E-mail: InolTellZdanielcoker.com

Susan W. Kelly

Craig W. Silverstein

siller, Balis & G'Neil, P.C,

1140 15" Street, N.W., Suite 700

Washington, D.C. 20036

202-296-2060
Fax: 202-296-0166



L

E-mail: ghelbviEmbulaw.corm

On April 3, 1999, Entergy Services, Inc. (Entergy} filed in the instant docket its
“Penlion Jor Declaratory Order Regarding Compliance of Transco Proposal with
Applicable ISG Pringiples™ (Petition). Entergy secks & Commission ruling that its
propositl to create an affilialed for-profil transmission company (Trinsco) meets the
standards develeped for Independent System Operalors (ISOs) in Onder o, 888,
Entergy requests 2 Commission ruling on :ts Pefition by the end of July 1959,

Ome of Enterzy’s eperating companices, Enterey Mississippi, Inc.(EMT), provides
both wholesals transmission and retail electric services in the State of Mississippi. The
Public Service Comumission of the State of Mississippi (MPSC) currently has a generic
docket (Docket No. 96-1JA-389) ongoing in which it is considering the possible
establishment of retail competition in Mississippi. The MS Statewide and its members
are active participants in that docket. In a subdocket in (hat proceeding, the MPSC s
investigating EMI's proposal to create a Transco. The MS Statewide and its members
tled comments on the EMI Transco proposal on August 31, 1995,

The Comssion’s aclion on Entergy’s Petition in this docket could have an
importtani precedential effect on the actions of the MPSC in its state restructuring docket,
and in particular, the subdecker in which il is investigating EMT’s Transco propasal. For
thus reason, the M3 Statewide and its ahove-named members, as active participants in the
MPSC docket, have a diregi inderasi in the outcome of this docket, an interest that cannot
be effectively represented by any ather party. This inlerest justifies the granting of the

MS Statewide’s and its named members’ joint and several motion to intervene.
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PROTEST
The MS Statewide does not support Entergy’s Petition, and requests the

Commission 1o deny it. The MS Statewide takes this position for several reasons.

Entergy’s Transeo Proposal Is Too Indefinite To Assess Its Complinnce With The

Conumission's 150 Standards,

Entergy’s Transco propasal is ill-defined in a number of important respects.
Among other things:

#  The LLC Agreement altached o the Petition as Appendix 2 forins the
underpinning for Enteryy’s proposal (and its claims that the Transeo will he
independenr of its transmissioi-owning interest holders). Yet foolnole one o
that Agreement states that “[{]his drafi Limited Liability Company Agroement
is being provided at this time for informational purposes only. This drafl is
what Entergy intends to use 28 a starting point for negotiations with other
potential members. The dralt LLC Agreement iz subject to change....” This
makes the Entergy Transco proposal a “moving target,” and hence unsuitable
for the issuance of a declaratory order.

« Entergy mentions that it has had discussions with other {ransomssion pwners,
but makes no mention of their identities. This makes it impossible for the
Commission or other intergsted parties to assess whether the Transco would
serve d ralionally confizured region. IF the Entergy Transco serves oaly the
service areas of lhe Entergy Operaling Companies, it would hisect the State of
Mississippi. The M8 Slatewide would oppust such a result, as i believes o
rationally confizured Southeastem RTO should serve as Lirge 1 geographic
region a5 pussible.

¢ FEntergy states that it “expects the Transco (o conlrol and operate more than
the transmission facilities of the Operating Companies.” Petition at 13
Entergy contemplates that other transmisstorn-owning entities “who transfer
their inmsmission assets through tramsler of ownership, lease, or other means,
will in retum, recenve a passive awnership interesl m the Transco.”™ fd. Iris
not clear to the MS Starewide whether entities such as TV A can participale in
such a scheme without violating their statutory andfor other legal obligations.
Given the important rele of TV A as a transmission provider in the Scutheast,
any Transco proposal that purports to be truly reglonal {as opposed to
Entergy-only), musl address the abilily of TV A Lo parlicipate.



Given the vague and indcfinite nature of the Entergy Transco proposal, MS
Sralewide believes that the Commissien should not issue the declaralory order Enlergy
sceks. Rather, il should instruct Entergy to file a definitive propesal prior to expending

its scarce resources to review the proposal and issue any declaratory order.

The Entergy Transco Would Not be Indgpendent.

The MS Statewide in its cormments in the MPSC restructuning docket argusd tha
implemeniation of retail competition in Mississippi should be conditioned on the
implementalion of a regional iransmission access arrangement that is demonstrably
independent of any influence by transmission owners. This is nceessary to prevent
diserimination in the granting of transmission access in a competitive bulk power
environment. The M$S Statewide desires a full and open debate on the merits of a fully-
developed Transca propesal as compared to other regional transmission striuctures, such
as an ISO. Noncthcless, the MS Statewide is asking the Commission to deny Entergy’s
Petition. Fnicrgy’s proposed Transeo would not be independent. Tt would not be a sound
starting point for the development of a Soulheastern RTQ. Rather, it would continuc, if
not inslitutionalize, Entergy’s domination over both ransmission and gencration in the
region.

Bntergy acknowledges in its Petition (a1 6) that “in its initial discussions with
other transmission-owning entities who may be interested in joining the Transce, and
with state regulatory commissions, the “independence™ issue has been consistently raiscd
as an important threshold issue regarding the formation ol a proposed Transco.” The
reason why the independence issue keeps turning up for Entergy, much like a bad penny,

is clear from an examination of Entergy’s proposal. 1t wishes to form a limited liability



company (LLC) thal would be owned by those “Member Companies” ranaferring
transmission assets to the LLC. At this lime, hawever, the only such cntities appear (o be
the Enlergy Oporating Companies. They would take back supposedly “passive ownership
intcrosts™ in the LLC, but would have the right to veto cerlain important management
decisions. See, eg, LLC Agresment, Section 5. 10(a} and Section 5.11(b). The Transco
would be managed by an independent Managing Board, but Enicrgy wants the Member
Companies to select the mitial Board Menibers from a slate of candidates developed by a
scarch firm that the Member Companies would alse chouse. Petition at ¥, Morcover,
the Member Corpanics would have the right to remove a Direclor “lor cause,” subject to
FERC approval. LLC Agreement, Section 3.8(a).

LT the Member Companies have the rights to both select the initial LLC Managing
Board members and to remove them, it s hard to believe that the Board members will
jgnore the intcrests or opinions of the Member Compamies as they manage the LLC.
Entergy’s plan fails to address the fundamental question of how independence can be
achieved in the face of the fiduciary ohligaiions (and practical business responsibilines)
the Transco Board would owe to the Transen's owners, i.e., the Entergy Operating
Companies. The Board of the Transco, which must be answerable to somebody, would
surely have some appreciation for the fact that the Enlergy Operating Companies own the
enterprise. This issue goes to the heart of whether a Transco can be owned by the same
entities that own and eontro] substantial generation assets in the region in which the

Transco operates.

' Entergy states that “if the Comnrnission believes such a process is critwal o independence,” it weuld nat
appose baving a “siructured stakeholder cormittee” make the imitial board member seleenons. Petizion il
210, 17 this appeaach were vsed, however, Endargy says that the selection ol the representative stakeholder
comniittes would itelf be “subject to negotiation gmong the relevant parties™ T4, at n. 11,



Enlergy discloses in a footnote that “Entergy’s ownarship interest in the Transco
will continue to be included on Entergy’s financial disclosure documents and 1ls
consolidated lux return.”™ Application at 27, n. 25. There is no surer sign of continuing
affiliatior. and common financial interest than the inglusion of the Entergy Transco
owncrship inlcresls in Enlergy's consolidated tax ceturn, The income {or losses)
aliributable to these ownarship interests will e set off against thosz of Entergy's other
affiliates to determing the overall tax liability of the Batergy fumily of companies. The
Entergy Transco would be an inteyral parl ol the Entergy cnierprise.

Entergy attaches to its application as Exhibit } elaborate “Standards of Conduct”
which are supposed 10 ensure (hat the “Company” {the Transco} will operate rec of the
cantrol, or the appearance of control, by a Member Company or other market participant.
Entergy acknowledges thar Transeo employeces would have to abide oy a Code of
Conduct complying with Order No. 889, because “the Transco could technically be an
aftiliate of the Member Companies.”™ Application at 22, That such standards of conduct
would he necessary onty underscores the already obvious--the Transco Entergy proposcs
ia not the truly independent RTO neaded to ensure truly non-diseriminatory and fully
comparahle open access transmizsion in the Southeast.

Finally, Bntergy proposes 1o transler those employees now engaged in the
operatlon, maintensnce, restoration and construction of the covered facilities (o the
Transco. Peotition at 9. If virteally all of the Transco employess are “Enlergy
transplants,” it will be all the more difficult for the “independent board™ to run the

Trangca iree of any inlluence by other Entergy companies. Human naze being what it



15, the Transco’s employees may not be solally unbiased in carrying out their duties,

especially during the initial start-up and vital firsl years of operation,

[he Entergy Transco Proposal Also Sulfers From Other Defects That Merit [t Rejcction.

Entergy’s proposed Transco also suffers from numcrous ather deficiencies that

make it an inappropriate RTO model. These deficiencies include the following:

» The proposal appears 1o be premised on the availabilily of performance-based rates
{PBR), yet Entergy provides no clues as to what type of PRR mechanism it desires,
Peitlion at 15, 29

¢ The “Anpual Regienal Planning Summit Process™ laid out in Appendix 4 is no more
than a “notice and comment” planning model. L falls far short of the type of true
joint planning process needed if now iransmission facilitics arc 1o be plamed to
maximize the benefits of the aystem o the entire region.

* The propesal provides no delails as to how congastion management and ancillary
scrvices will be handled. Given Entergy's doninant position in the gsneration
markets that would be served by the Fntergy Transcao, these technical but iniportant
argas must be fleshed out.

+ Given the atfiliate rclationship between the Entergy Transco and Enterey, it is
doubtful that the market monitoring plan set out in Appendix 3 will achieve its staled
goals. The MS Statewide questions whether the Enlerzy ‘Itansco can itsell monitor
whether it is unduly favoring other Enlergy affiliates in its opcration of the
transmissior system, and report to the Commission it it finds il is indeed doing so.
An 150 would be a morc appropriate entity 1o underiake such market monitoring
functions.
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CONCLUSION

The MS Statewide, on behalf of itself and the Mississippi cooperatives it

represents in this docket, requests the Commission to deny the Entergy Pelition,

May 5, 19949

Respectfully Submitted,

ELECTRIC POWER ASSOCIATIONS OF MISSISSIPPI, TNC.
(AALD

ALCORN COUNTY ELECTRIC POWER ASSOCIATION

CENTRAL ELECTRIC POWER ASSOCIATION

EAST MISSISSIPPI CLECTRIC POWER ASSQCIATION

4-COUNTY ELECTRIC BOWER ASSOCIATION

MONROL COUNTY POWER ASSOCIATION

NATCHERZ TRACE ELECTRIC POWER ASSOCIATION

NORTHCENTRAL MISSISSIPPI ELECTRIC POWER
ASSOCIATION

NORTH EAST MISSISSIPP] ELECTRIC POWER
ASSOCIATION

PONTOTOC ELECTRIC POWER ASSOCIATION

PRENTISS COUNTY ELECTRIC POWER ASSOCIATION

TALLAHATCHIE VALLEY ELECTRIC POWER
ASSOCIATION

TIPPAH ELECTRIC POWER ASSOCIATION

TISHOMINGO COUNTY ELECTRIC POWER
ASSOCIATION

TOMBIGBEE ELECTRX. POWER ASSQCIATION

By Their Counz:l

Larry . MofTeil, Esquire

Daniel Coker Honton & Bell, P A.
506 Azalea Drive

Post Oftice Box 1396

O ford, Mississippi 38653

>7Af & & fl/ XCLQ,Q}

Susan ¥, Kclly

Craiz W. Silverstein
Miller, Bahs & O'Neil, P.C.
1140 19" Street, N.W,
Washingion, 13.C. 20036



CERTIFICATE OF SERVICE

I hereby certify that [ have this 3™ day of May, 1999, served the forsgoing
document upon each person designated on the official service list compiled by the
Secrelary in this proceeding, by depasiting copies in the United States mail, firsi-class

postage prepaid.

\?f“ﬁ:l ."'7/ ('/Cti’_gc{ .,,

Susan N. Ke]l}

Miller, Balis & Q'Neil, P.C. /
1140 15" Street, N.W., Suitef700
Washingion, D.C. 20036




