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IINITED STATES OF AMERIC A T A L
Before The R R
FEDERAL ENERGY REGULATORY COMMISHLON | o
LRI | IF‘“' :-Errr
Cntergy Serviees, Inc. } Docket No. ELYSS56000, (1 O

Maotion of the

COMPETITIVE TRANSMISSION ASSOCTATION, INC.

To Intervene In Support of Petition for Declaratory Order
Pursuant to Rule 214 of the Federal Cnergy Regulatory Commission (“FERC™ or the
“Commission™} Rules of Practice and Procedurc, 18 C.F.R. § 385214, the Compelitive
Transmission Association, Ine. ("CTA™), a pot-for-prolit corpuration estabhished under Dhstrict
of Columbia Law, hereby intervenes in support of the petition of Entergy Services, [nc.
{including the Entergy Operating Companies, collectively “Ertergy™) (the “Entergy Petition™)

for a declaratory order regarding the appiication of this Commission's IS0 Principles to

independent [ransmission companies. In support thereof, CTA respectlully states:

1. Maotices

All corrcspondence and communications regarding this motion should be addressed to
the lohlovwing:

Carla J. Urqubart”
Mark C. Willlams
Milbank, Tweed, Hadley & McCloy LLP
1825 Eve Street, NW, Suite 1100
Washington, DC 20006
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IL. CTA's Interests

CTA was csablished “to encourage the development of independent electric transmission
entities which will serve commercial, industrial, business and personal economic interests.”"
CTA therefore has a vital and unique interest in the outcome of this procceding, which is not
represented by any ather entity in the electric wiility industry. CTA’s participation in this
praceeding is therefore in the public interest Accordingly, CTA should be permied (o

participate fully in this proczeding to protect its interesis.

Hl. Background

On April 5, 1999, Entergy filed with the Commission a Petition for a Declaralory Order
providing Commission guidance on its proposal 10 create a “Transco,” an independent, incentive-
driven transmission company that will contrel and operatc Entergy's transmission sysiem and the
transmission assets of the entities other than Fntergy that may in the future become members of
the Transco. Entergy asked the Commission to provide guidance on the compatihility of the
Transco with the Commission’s 10 Principles set forth in Order Nos. 888 and 888-A°
Specifieally, Entergy asked the Commission to issue a declaratory order that its Transco propaosal
is consistent with all relevant (S0 Principles, especially those involving independence,

povernance and conflicts of interest.

: CTA Adicles ol Incorporation Sec. 3 (filed and accepted DUC. Bus. Reg. Admin. MNav, 5, 1998}

T

Pramoring Whoiesale Competition Thraugh (pen Access Non-Discriminotory Tronsmission
Services by Public Utilities: Recovery of Stranded Costs by Public Utifities and Transmitting Utilities,
Order No. 888, FERC Stats. & Regs., Regulations Preambles, 31,038 (1996). order on refi’y, Order No,
8¥4-A, FERC Stars. & Hegs., Repulations Preambles, % 30,148 (19973, order op reft'e, Order Mo 888-B,
81 F.E.R.C.N 61,248 (1997), order onreh’z, Order No. 888-C, 82 F E R.C_Y 61.046 {1998), appeci
pending, No. 97-1715 (D.C. Cir. 1998).
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IV. CTA's Support of Entermy’s Petition

CTA supports the Entergy Petition, in that CTA believes that at this stage in the
restrucluting of eleciric markets, the Commizsion should act to encourage and puide transco
formation by addressing its 18O Principles in the comext of transcos.” CTA believes that a
prompt Commission response to the Fntergy Detition will simplify and clarify the dutics of other
entities interested in transco development, in the absence of which future transco proposals may
not exhibit the characleristics of independence, appropniate govermanee structure and avoidance

of conflicts of interest which the Commission wishes to prometc,

The Commission should view the Entergy Pelition as an opportunity to “remove
uncertainty,”™ not simply as a request by a single utility svstem for guidance. The public and the
transmission customer, owner and operator community will benefit from guidance, and the
Commission is urged to offer as much intormation as possible concerning both technical filing

requirements and its transmission independence and governance goals.

A Transens offer important advantages over 1SOs in the cantext of a
compelilive gleciric marked.

CTA believes that transcos provide 2 means of permitting a vertically integrated uiility to
divest itsell of control over its fransmission system in an economic manner and more profoundly
than can an (SO, which still owes the transmission owner a fiduciary duty.® An ISO may, as a

non-profit entity, face difficulties in Minancing trapsmisston plant improvement and expansion,

k [n expressing its support for the Commigsion’s guidance on this issue 50 important to the

development of a competitive elecrric industry marketplace, CTA hoilds upon commaents originally
expressed by the Grideo Commenters in Docket No. PL9E-5-000.

1 See 18 C.F.R. § 385.207(aX2¥1998).
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and therefore may act simply as an allocator of scareity.  The establishment of a separate
transmission company dissolves the interest of the penerator in transenission generally. and
allows the transmitter o aggressively — and profitably — enforce non-discriminatory open access,
In addition, the increasing reliability challenpes facing transmission generally can best be
addressed by businesses which have the capital, the incentive and the fiduciary dury te their

owners to resolve capacity problems, not simply reallocate existing assets.

Moreover, the development of transcos can unlock significant value for their ovmers
while producing substantial economic benefits to ratepayers. Establishing a transco can protect
utility investors from costs of service unbundling while complying fully with Standands of
Conduct under FERC Order No. 889, A transco can produce repulatory benefits by cleanky
dividing Commission-regulated transmission-only facilities from state-regulated distribution

facilities. A transco can also produce the major regulatory benefil of ratemaking simplieation.

A transco can assist in providing regulators with an additional basis to pemmit market-
based rates For existing generation resources, and can be piven rate incenlives 10 maximize open-
access utilization of its system. A transco will also hawe substanlial economic ncentives to
maintan and eahance system reliabilily, reduce transmission bottlenecks and to promote
technological advances in transmisgion service, because transmission will be a transco’s only

source of revenue.

; Order No. 888 at 314,731,
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B. The Commission can assist the industry in developing workahle iransco
proposals by providing gpuidance on the compatibility and applicabilicy of the
ISQ Principles to for-profit transmission entities.

There exists a substantial diversity of backgrounds and interests of those interested in
transcos,” and the industry as & whole is waiting for clear guidance from the Commission.
Indeed. the Commission isell has acknowledged that transcos can offer a viable alterative or
complement to the ISO structure currently in place in several regions of the country.” Without
clear guidance from the Commission, ransco development will be delayed, and the public will
be denied the benefits of this type of independent open-access transmission entity. The logical
conclugion o which pro-competitive, pro-open-aceess parties have come is that the Commission
should cncourage and puide transco formation. in part by addressing the extent o which its IS0

Principles will and should apply to transcos, as the Entergy Pctition requests.

. Transeos significantly advance Commission policies and objectives embodied
within the 50 Principles.

In Order No. B8R Lhe Commission slopped shor of mandating that vertically imegrated
utilities divest themselves of ownership of transmission facilities, but indicated that it would
“aceommodate ather mechanismy that public utilities may submit, including voluntary corporate
restructurings (e.g., . . . separate corporate divisions, divestiture), to ensure that open-access

Iransmission service oocurs on a non-discriminatory hasis."* In deelining to mandate complete

o Inguiry Concerning the Commivsion s Paficy on Independent Svstem Operators, Conference

Cotmetits of Chaicman Hoecker, Tr. 3, 93; M. Douglas Dunn, Tr. 43, David K. Owens, Edison Electric
Lnstitute, Tr. 20, 3t-52. 62; Roy Thilly, Wisconsin Public Power Inc. Systeny, I, 23-24, 46; Phil Harris,
PIM Intercennection L.L.C., Tr. 20; John Procario, Cinergy Services, Inc., Tr. 58; Richard Haigh,
Transmission Alliance, Tr. 284 {April 15, 1998).

7 Order No. BBE-A at 30 250 . 220

Order No. 888 2t 31 854-58_ In this respect, by definition, any efTorl o develop an independent
transco will by its verv nature exceed the Comm iszion’s reguirements.
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corporate separation of generation from tranamission, the Commission determined that I80s, in
which transmission owners merely transfer aperational control of their transmission facilities,
could potentially provide some benefits to the industry in achieving the goal of open-access, non-

discriminatory transmission serviee,”

Tu provide guidance reparding the formation of 150s, the Commission set {orth cleven
principles for evaluating IS0 proposals. At the same time, however, the Comumission explained
that “although we discuss some of these issues in this Rule, we will further develop our policies
in ather proceedings ag well to accommaodate and encourage more efficient market struetures ™1
At this stage in electric industry restructuring, transcos are rgeetving an increasing amount of
anmention g5 viable and workable alternatives 10 1505, However, to date, the Commission has not
had the opportunity presented by the Entergy Petition to address the impottant issues of
independence, governance and conflicts of interest i the contexl of trangcos. Only one transco

proposal, the Fitstknerey-ATS] transco, is now before the Commission.'’ and the Commission

has nnt yet entered any order om that recently filed proposal.

An independent transmitting utihty entity which actually owns (either outright or by
virtue of legal control}, as well as operates, a transmission grid but has no interest in generation
resources on that grid will have an immediate econoimic incentive — and need — to promote full

open access, and nol simply comply wilh minimum povorning opeh-access requirements in

3 Order N, 338 at 31 652,
In fﬁ'
I Docket No. EC39-53-000,
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force. The Commission should thercfore address transco development, ownership and

organizalional issues, and provide puidance as to applicability of the 1SO Principles to transcos.

CTA has evaluated the ISO Principles in the context of transcos and believes that

transcos not only arc consistent with the objeciives cmbodicd within the IS0 Principles, but also

signilicanlly advance Commission policies to promoete efficient, reliable, non-discnminatory

UPEN-access transmission service:

Fair governing structure: CTA believes that a for-profit independent
transco 15 a far, open means of administering open-access (ransmission
systems. While the Commission has recognized that a non-profit entity
might be able to fairly administer a transmission system, the Commission
has never mled, and should now affirm explicitly that non-profit stalus is

. _— 12
not a reguirement for a transmission owner, lessec or operator.

No interest in power marke! participans,  As the Commission noted in the
[SC Principles, even an IS0 will need time to separate itself from the
transmitting utilities which establish it.!* Indeed, it has taken substantial
time for the Midwest Independent Transmiszsinn Swstemn Operator to

14

separate itself from s member wtilities, = and the establishment of

transimission independence in California has also consumed significant

I See, e g, Pacific Oas & Electric Corp., 81 FERC Y 01,122 Parl L {1997).

Order No, 888 at 31,731,

4 See Midwest Independent Transmission Syatem Operator, Fac,, 85 FERC Y 61,220 (1998).
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time.” This is no less true of transcos, which may take time to fully spin
off from their formerly-integrated utility owners. Further, in this regand.
the Commission should clarify that the prohibition against an [SO hoiding
an interest in power markets does nol prolubit a transco from

accomplishing its intended cwnership of transmssion facilitics.

Non-panceked, open-access service: As a for-profit, private seclor entity,
a transeo’s size should be primarily defined by the transmission markct
which the transco is to serve. The market for transmission service, and not

pre-existing maps, should determine transco size.

Shori-term  relivhility ossuronce: A transco which operates ity
Uransmission system can assure short-term transmission system rcliability
ng less capably than can an IS0, In addition, a transco can contribute to
long-term reliability by consinucting, espanding and maintaining s

system, which, as a for-profit entity, it has the incentive to do.

Control over [nierconnected facilities: A Iransco thal acts as its own
transmission controller can control the operations of its migrconngcted

transmissiaon system as can an IS

i3 See California Power Exchange, 85 FERCY 61,263 (1008),
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fdewrification and relfief of vonsfraints: A fransco can more readily
identify constraints than an IS0, and has the incentive to relieve themn w
increase throughput lo maximize profit. [n addition, a transco ¢an rase
the capital to conslruct 1tansmission to relieve constraints. A non-prolit

15 has no investors to provide capital for that purpose.

Management and administrative incentives:  [ven minor performance,
service or managenal inelficiencies, which would cost an IS0 nothing,
reduce a transco's revenue and ulimate profit. For cxample, “refunds™
payable by an 18} ullimately must be recovered in rates, because an 150
has no equity return account or funds. This principle of regulatory and
service accountability, therefore. is part and parcel of the transco

organizationa! structure.

Pricing policies should promote investment and efficiency: Unlike a
market neutral non-profit IS0, which can act only as a blind allocator of
those facilities which already exist. a transco can directly raise capital tos
produetive trangmissian purposes. and must promote efliciency in order to

survive und prolit.

Dissemination of information: A transco has an aflirmalive incentive to
assure that transmission access, capacity and pricing inlormation is widely

available to all potential market participants, or else its throughput may be



reduced. Unless a transco apgressively makes this inlvmmation available

broadly, the transco will fail w capture all of the revenue available to it.

10.  Coordination with neighboring arcas: T a transco fails to coordinate its
opcrations with those of neighboring systems to a very high degree of
service and precision, the transco will be placing its own revenue at risk.
Therefore, a transco has an incentive to promote its own rocvenuc
realization by assuring  the  preatest possible depree of usable

interconneciion.

11, Establishment of an ADR process: A wuansco could implement an ADRE
plan no less readily than an 150, or the Commission itself, Moreover, a
transco has a grealer incentive than an [50 to implement effective ADRK
procedures, because a transco facing a potential dispute with a customer

has an economic mcentive to avoid the unecriainty and delay of litigation.

I The Commission should not narrowly constroe the 150 Principles so as stifle
innovation in the developrient of competitive, ppen-access transmission
entities.

While tramscas do not per se violate the IS0 Principles, the ISO Prnciples were primarily

developed to apply to and guide purely non-prolit allocators of existing transmission capacity.
They do not provide, and were not intended 10 provide, an cconomic ineentive to construct and

expand transmission in order to use existing generation resources more efficiently, relieve

constraints, open bottlenecks, and allow all markets to take full advintage of the Commission’s
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open-access policies. The Commission has implicitly acknowledged that non-profit, non-title
holding 1S0s are transitional cntities which facilitate the movement of certain utiliies and t1ght
pools toward open access.’® As such, the IS0 Principles should not preclude the application of

appropriate guidance principies to transcos.

CTA belicves that transcos can subsiantially further the objectives embodied within the
I5C Principles. Nonelheless, CTA also believes that it would be unwise for the Comumission to
construe the Principles narrowly 50 as to discouwrage and prevenl the development ol these
independent for-profit transmission entities. To do so would stifle the creation of innovative new
rate structures which may produce lower costs for consumers through greater efficiency and

competition.

18 Crder No. 888 at 31,730,

D 1480441 18]
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WIHEREFORE, the Competitive Transmission Association, Inc. respeetfully requests that
the Commission issuz a declaratory order in response to the Entergy Petition finding that
transcos comply with the [SO Principles to the extent applicable, and further that its motion (o

intervene be granted and that it be sfforded full status as a partly in this proceeding.

Dated: Washington, DC
May 5. 1999

Respectfully sithmirted.,
COMPETITIVE TRANSMISSION
ASSOCIATION, TNC.

W .

Catla J. Urfiubart /
Mark C. Williams

MILBANK, TWEED, HADPLEY &
MCCLOY LLP

1825 Eve Street, NW

Suite 1100

Washington, DO 2000

(202} 835-7500

Its Attorneys
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Certificate of Service
| certify that on this date [ cansed the original and fourtecn (14} copizs of this document
to be sarved on the Commission, and further caused a copy of this document to be served on
each party (o and participant in this proceeding appearing on the Commission’s oflicial service
list compled by the Secretury.
Dated: Washington, DC
May 5, 1999

Milbank, Tweed. [ladley & McCloy LLTY

By: d&jﬁh

Carla 1. Urﬁfﬂhﬂ
1825 Eye Streel, NW, Suite 1100
Washington, DC 20006
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