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PETITION FOR REHEARING BY
THE ARKANSAS PUBLIC SERYICE COMMISSION
THE CITY COUNCIL OF NEWW ORLEANS, AND
THE LOUISIANA PUBLIC SERVICE COMMISSIGN

Pursuart to Sacten 313 of the Federal Power Act, 16 LLS.C. £A251 and to Rule 713
of this Comimigsion's Rules of Cractice and Procmdure, the Arkansas Public Sarvice
Cemmigaion ("Arkansas Commission" or "APRSCY, the City Council of New Crlgans,
Lowsiana ('City Counsil® or "CHO", and e Lovisiang Public Service Commission
("Louleiana Commission® ar "LPSC") {jaintly, "Stats Regulatars") hereby fle their Patition
for Rahearing of the Commission's Onder In this pracesd ing.

Background

The subjest of this docket is a request by Entargy Serdess, Inc. {"Entergy"}, for a
declaratory crdar that ite propoeed affiliate for-profil wansrmissicn company ("ransco™
meets thig Commigeion s crllans for an independeant sysbarm aparatar (1507} a3 enunciated
in Order Mo, 825, In partlcular, Entergy raquested guidance as to whelher its poposed
"pagene cwnership” of the transco would satisfy Order Neo. B85S indepandsnce,
govemange, and conflict of interast stardards.

The EStele Regu'ators timely filed thelr motlees of intersention and protasts,
requeslling thal Entergy's request be denied.

i Juty 20, 19299, a four-mermber malority af the Commiasion issted its Declambony
Crder, inwhich it cencludad as followes;

Passlve ownership of 2 transmissdan company by one ar mare power market
panicipanis is acceptsble i desigred, in all respectz, to meet tha
independencs and mha- regJirements of the 150 princlpies.



Slipop. at 14, Cemmissionsr Maseey dissented, arguing that the Erergy's request should
be dared.

Ths State Fegulators do not object In prnciple to e concept of a properly
struciured for-proft regional transmissioh trganization. Howewver, the daclaratory arder
precedure sanclicned by the majonty in this preceading is unlikely to resultir tha timaly
davelsprent of sush an entity,  The Stale Regulaters therefore respectfully that this
Commission grant rehearing on its Order and dany Enterys request.

Argumandt

l. A declaratery orderin this caze should not be grantad because it will not

terminata a controvarsy or iemove uncertainty.

Thizs Commissict's Rule 207 autharizes pefitions for declaratery order wien e
ordar requested wil “lerminate 8 contioversy of remcve unzettainty,'  The majornty's
Daclaratory Qrdar in this proceeding nol only dows not senve those purposes but In fact
creates controvarsy and uncerginty, This uncerainty axterdds nol only to the 150 criteria
of Qrder Ho. 888 bul algg ¢ the standards enuncizted I tha Soemmission's Motice of
Propesad Rulemaking an Regional Transmiss on Crganizations {"RTO QPR on May 13.
1994,

Wilh mapedt to Qrder Mo, §38's 150 principles, the Qrder rmises, rather than
ArrEWwars, quastons. Inilially, i should be noted that the majorty's conglugion is essantialky
8 tautology, /e, the praposed tansce will mast the 1S standards N 1 musds the IS0
standards. Obwiously, this "conclusion” provides nooreal quidance, akthough it offers
Entergy and ecthar affillate transco proponents the opporunity for selfsery ng
Intarpretationa as discuzsed below.

Adlditionally, the Omer doss not provide substantive guldance on key ssues but
mercly invites Enteryy (and, by Implicston oppasing intervenors? to address those issuss
in a futura ATO applicaton, Thoss issues Includa:

- & "more complete description” of how 2 stakeholde- committee to
appoint tha fransce baard will be aelected a1d operated.



. Vithether the transco foard's fiduciary duties will extend to tha transgo
owners' non-transmission nterests;

- Hew Ertergy's proposad bidding syster for securing addiional equity
capital will work;

J The purpose of the proposed bidding system; and

' The ability of employees to maove freely between the ransco and its
OWnEF Companias.

There are other critical issues fhak the majerity did vt acdress, spparsily because
of the pauciy of delail i Enlergy's proposal. Perhaps themest (mportant issue that the
majority has not addressed is the meaning of ‘passive” In terms of ownership and
indzpendenca; therg |5 simply no explanation supporting tha malarity's apparent conclusion
that possiver cwnership i3 acceptable under the 180 indepandenze standards. The
uncemntainty of how those |ssues shoold otimately be addressed is highlighted by the
mejorty’s finding that tha proposed fransce ‘could comply wilh the independence
requirement of the 130 principlas." Slip ap. &t 9; emohasis added. The majorty's decision
to defer substantive discussion of these important guestions will only laag 1o Rarther
conlroversy in the Entargy iransco appliceton when and if it is ultimatbaty filed.

Thig lack of guldance ks compaunded by the fack of elarity as to the relationship of
the 150 prirciples diseussed in the Order ta the griteria et forth in the RTO NOPR. The
NOPR proposed a rule limiting RTO ownesship by market paricipants to ene pamant and
queried whethar there ahould be a3 different standard for passive awnership. Yat tha
majarity's Crder in this docket seems ta hald thet, far peesive awaership, ane-kundred
percent ownersh p may be aceepteble, There is na dlseustion as to why or ow this meets
the indepsndance stahdard or whether multipla ownership sheold be requirea, These
amiegizrg gre particulady woublesems in light of the NOPR'S recognlisn thal market
patticipznts may nol trust affiiate RTOs even with psetection mechanisms similar In 1haze
approved by ihe majority inthis caze, The Commission's lack of guldance on these issues
invibes future controvarsy.



In its Order, the majority stresses that it is addressing Entergy's proposal only in light
of Order No. 8B8's ISC principles and not under the principles outlined in the NOPR. The
Order further states that Entergy will have to meet all the applicable RTO rules once they
are promulgated. This reasaning, of course, begs the question: How does the majority's
Order "terminate a controversy” or "remove uncertainty” if the guidance if offers may be
superseded by new rules befare Entergy’s ultimate transco proposal is filed?

In his dissent, Commissioner Massey addressed this question as follows:

Even though the order says we are only interpreting the 18O principles, many
will believe the Commission hag made the policy call in the RTQ Rule on
passive cwnership. Indeed, | believe that this order is fully intended to send
a signal, despite language in the arder to the contrary, that this Commission
has made a policy call that will have applicability under the RTQ Rule.

Dissent, slip op. at 3; emphasis in the original. it is difficult to believe that this Commission
would make such an important policy call before it has even received initial comments on
the issue in its RTO NOPR. However, it is also difficult to believe that it would signal to
Entergy, in this proceeding, that it should devote its resources to developing its "passively
owned" transco if it may raverse that ruling in a later proceeding. It would appear that,
gither way, somecne's time will have been wasted - that of the commenters in the RTQ
NOPR or Entergy's,

Entergy’s petition for declaratory order should be denied upon rehearing. However,
if the Commission determines that it should further consider the petition, it should, at a
minimum, defer any substantive ruling until it has reviewed the comments of all interested
parties and addressed them in the NOPR docket. In the interim, Entergy should be
directed to begin discussions with the stakeholders in its region as to the most appropriate
form of RTC for that area.

Il. Entergy's proposal will not further the development of an independent

reglonal tranamission entity in the Entergy service area.

As noted above, Gommissicner Massay in his dissent expressed concern that the
majority’s Order will be interpreted as anncuncing a policy decision that "passively owned"
affiliate transcos will meet the independence standards for RTOs. The prescience of those



remarks is demonstrated by Entergy's announced intent to proceed with davaloping itz
proposal. As shown in a news release obtained from Entergy's web site, attached as
Exhibit A, Entergy views the majority's Order as providing "positive guidance” which has
“encouraged [Entergy] and other parties to further develap this plan...."

Entergy's continued pursuit of this proposal is problematic for several reasons. First,
the proposal was developed without significant input from other stakeholders in the region.
As noted by Commissioner Massey, the level of opposition indicated by the protests in this
proceeding suggests a "profound lack of trust.” Dissent, slip op. at 2. In its RTO NOFR,
the Commission recognized that an RTO should "be independent in both reality and
perception.” 3Slip op. at 120. (emphasis supplied) The majority's Order is silent as to how
that principle can be reconciled with Entergy's proposal in this docket. The State
Regulators share Commissioner Massey's concern as to how markat participants will be
able to have any confidence that Entergy's affiliate transco will further competitive goals.
For example, the majority directs Entergy to address "whether it is appropriate for the
market monitoring unit to be internal to the Transce.” Slip op. at 14. Yet the protests filed
in this docket raise the specter that any market monitoring by Entergy's affiliate transco will
be perceived as the proverbial fox guarding the henhouse.

A second concern is that Entargy's pursuit of its affiliate transco to the exclusion of
other, more generally accepted, regional fransmission alternativas will delay the prompt
development of an independent transmission entity in this region. The majority's Order in
this docket holds open the possibility that a “passively owned" affiliate transco may riof
meet the requirements of either Order No. 888 or the final RTO rules. If that possibility is
real, Entergy may be faced with an order disapproving its affiliate transco in the 2000-01
time frame. It is unclear what course of action Entergy may take in that eventuality, but it
is likely that it will have to begin ancther 1SO proceeding "from scratch" and the
devalopment of fully competitive markets in Entergy's service area will be further delayed.

As Entergy has noted, certain of the states in which it operates plan to initiate retail
competition in the 2001-02 time frame. More sperifically, Arkansas’ Electric Consumer
Choice Act of 1699, codified at Ark. Code Ann. §23-19-101 ¢f seq., provides for retail
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cempetition to begin January 1, 2002, although implementation may be delayed under
certain circumstances until June 30, 2003." Ark. Code Ann. $23-19-103(a). The Act also
requires that Entergy and cther transmission owning utilities be members of an
independent transmission entity ninety days before competition is implemented, if one in
Arkansas or the surraunding region has been approved by this Commission. Ark. Code
Ann. 523-19-103(g). The requirements of the Arkansas Act do not suggest, however, that
the affiliate transco concept, as advocated by Entergy, should be hastily and uncritically
approved. To the contrary, those provisions necessitate "getting it right” in the first
instance so that competition may ba promptly and effectively implemeanted. The majority's
Qrder in this proceeding frustrates that goal by, on the one hand, encouraging Entergy to
pursue its affiliate transco while, on the other hand, holding open the possibility it will be
eventually disapproved. The goal of timely RTO development would be better served by
denying Entergy's petition and encouraging it to develop a more widely accepted form of
regional crganization, based an input fram all interested stakeholders.

Finally, the State Regulators are constrained to echo Commissioner Massey's
dissent in regard to the majonity's treatment of the State Regulators' concemns:

This virtually unanimous state commission opposition in the Entergy region

is very significant and should not be ignored.  Given that we spent three full

days in outreach hearings on the RTO NOPR extolling our sensitivities to

state concems, it seems inexplicable that we turn a deaf ear to their pleas in

this case.
Dissent, slip op. at 2. The majority’s seemingly casual disregard of the "near unanimous
opposition” of Entergy's retail regulators does not lend credibility to the protestations of
sensitivity cited by Commissioner Massey. Nor does it comport with the Commission's
recognition, in those same outreach hearings, of state commissions' superior knowledge
and understanding of the conditions in their regions. Perhaps, as Commissioner Massey

suggests, the majority’s decision in this case was based in part on its "zeal to consider

'Tha Arkansas Act was lodged in the record of this docket by the Commission's
grant of the motion of Arkansas Electric Cooperatives Corp.

B



transcos.” Dissent, slip op. at 4. The majority’s "zeal” to address national policy issues is
perhaps understandable, but it does not justify dismissing the states' concerns based on
their knowledge of local conditiens in specific cases involving regional issues.
Conclusion

The majority's grant of Entergy's request for a declaratory order in this
proceeding is both premature and ill-conceived. As discussed above, it will frustrate,
not further, both the purpose of declaratory orders under Rule 207 and the prompt
development of regional independent transmission organizations in the region of which
Entergy is a part. In the words of Commissioner Massey, "If we don't get the
independence rules right, we are lost"

The State Commigsions respectfully request that the Commission grant rehearing
in this proceeding and deny Entergy’s request for declaratary crder.

Respectfully submitted,

Mary W/Cochran, General Counsel Clinton A. Vince, Esq.

Paul Hightowar, Commission Counsel Glen L. Ordman, Esq.

Arkansas Public Service Commission Paul E. Nordstrom, Esq.

1000 Center Street Kimberly C. Ayers, Esq.

P.O. Box 400 Verner, Liipfert, Bernhard, McPherson
Lithle Rock, AR 72203-0400 and Hand, Chartered

(501) 682-5846 901 15th Street, N.W., Suite 700

Washington, D.C. 20005-2301
{202) 371-6Q00

Michael R. Fontham, 5675
Paul L. Zimmeting, 13798
Noel J. Darca, 1813
Cecilia C. Woodley, 18512
of
STONE, PIGMAN, WALTHER,
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New Orleans, Louisiana 70130



CERTIFICATE OF SERVICE

|, Mary W. Cochran, certify that a copy of the Petition for Rehearing by the Arkansas
Public Service Commission, the City Council of New Orleans, and the Louisiana Public
Service Commission has been served on all parties of record by U.S. mail on this 27th day
of August, 1999.

Mary V. chran
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Entergy Proceeding With Transco
Following Positive Guidance from FERC

New Orleans -- Entergy (NYSE: ETR) said today it would proceed with developing its Transco
proposal following encouraging guidance received on the proposal from the Federal Energy
Regnlatory Commission (FERLC).

"FERC’s guidance on passive ownership affirms our contention that market driven independence is a
viable alternative to not-for profit ISQ's, A structure that is profit-driven but that separates control
from ownership can be a winning formula for establishing an independent iransmission tompany.,”
said Frank Gallaher, senior vice president, generatiun, transmission and energy management,

On Wednesday FERC voted to issue a declaratory order giving guidance to Entergy on elements of
its plan for the independent operation of its transmission assets. In April, Entergy filed a
market-driven Transco plan with FERC and asked for guidance about whether the plan meets
FERC's principles for independence.

The Entergy plan was a framework to ask for guidance on whether the Transco structure proposed by
Entergy would satisfy the FERC’s independence and governance criteria. Enterpy indicated that
more details of the plan would be forthcoming based on FT.RC guidance and input from other
participants.

On several issues, FERC indicated the concept could be sound but would need further detail before a
dJefinitive judgment could be reached.

A central feature of Entergy's plan is passive ownership in the Transeo by member companies who
would transfer fransmission assets to the ncw entity, On this issue FERC said, "Enrergy's proposal, if
medified 1o address certain issues, could comply with the independence requirement of the ISO

principles.”

"FERC hus provided leadership and guidance 1o Entergy and other companies commitied to pursuing
the Transco concept. The Commission's guidance has encouraged us and other interested partics to
further develop this plan and bring back lo the FERC a regional transmission company proposal that
will further the development of a competitive market place,” Gallaher added.

http:fiwanw entergy.com/news/ 1999/nr0 72999 htm B/27/9%



EXHIBIT A
Entergy News ' Page 2 of 2

On the issue of selaction of the Transco board of directors, FERC noted that “the board selection
process is important for assuring independence,” and that Entergy’s proposal to use a stakeholder
committee to select the board was acceptable, but indicated a more complete description of the
process 13 needed.

FERC asked for more information on the Transeo's methods for raising additional capital and on the
ability of employees to move between the Transco and member companies,

On the issug of contracting with member companies, FERC told Entergy that it and other member
companics must ensure that "contracting with the proposed Transco does not result in any undue
favoritism or discrimination among potential suppliers.”

Following FERC guidance, Entergy will now work with other interested parties o complete a more
formal submittal to FERC and to applicable retail regulatory commissions. Entetgy is committed to
having an independent entity in operation by Jammary 1, 2002.

Entergy, headquartered in New Orleans, is a U5, based global encrgy company with power
production, distribution operations and related diversified services. Entergy distributes ENErpy 1o
more than 2.5 million customers in the U.S.
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