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PROTEST, MOTION FOR SUMMARY DISPOSITION
AND ALTERNATIVE MOTIONS TO HOLD PETITION IN ABEYANCE
OR FOR HEARING OF
ARKANSAS ELECTRIC COOPERATIVE CORPORATION

Fursuant o Rule 211 of the Commission's Rules of Practice and Procedure, 18 C.FR, §
385.211, and the Commission’s Aptil 7, 1999 notice of filing issued in this proceeding, Arkansas
Elecine Cooperative Corperation ("AECC™) herchy submits its pretest of the Pention for
Declaratory Order Regurding Compliance of ‘Transco Proposal with Applicable IS0 Principles]!
filed on April 5, 1999 (“Pelition”} by Entergy Services, Inc., an affiliate of Entergy Corporation.
{Excepl as otherwise indicated “Entergy™ refers to Entergy Corporation and any or all of its

subsidiaries) 2/ In support of its Prolest, AECC states as follows:

1/ FPromoting Wholesale Competition Through Open decess Non-discriminatory
Fransmission Services by Public Utifities: Recovery of Stranded Crsés hy Public Thilities
and Transmitting (ifities, Order No. 888, 61 Fed. Reg. 21,540 (1996), FERC Stats, &
Regs 1 31.03G at 31,730-3 1,732 (1996), onder on veh', Order No. BR8-A, 62 Fed. Rey.
12,274 (1997), FERC Stats. & Regs. | 31,048 (1997}, ovder on reh'y, Order No. 888-B,
&1 FERCY 61,248 (1997, order on reh's, Order No. 888-C, 82 FERC {61,046 (1938).

i Om April 30, 1999, AECC filed a motion to intervene in this proceeding pursuant te Rulc
214 ofthe Commission’s Rutes, 18 C.F.R. § 385214 (199%).
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1, AECC’S INTEREST IN REGIONAL TRANSMISSION ACCESS

AEBCC provides its member distribution cooperalives with the power to supply
approximately 350,000 customers located in each of the 75 counties in Arkansas. The loads and
resources of AECC and its members are located in the control arcas operated by Enlergy, Central
and South West Corporation’s Soulhwestem Electric Power Company, and the U.S. Department
of Encrgy's Southwestern Power Administration. ALCC's peak load is approximately 1,800
M. More than 70 percent of that load is located on Entergy’s transmission system. ABCC is
the owner, joint owner, or lessee of ten geocraling units, which have an agygregate of net
generaling capacily of slightly more than 1,750 MW. The largest of AECC’s generalion assets
are 1|5 ownership interests in the White Biuf and Tndependence steam generation plants operated
by Entergy. AECC has always endeavored to plan its system 10 equilibrate loads and resources
among the control areas in which its loads are located as best it could. However, the need to
capturs scale cconoties, 2s well as diversities in load characteristics, ensured that resources
couhl never be precisely matched to load in each of the control arcas in which AECC operates.
As aresult AECC is not only dependent upon each of the entities in whose fransmizsion systems
1ts leads are embedded for tntra-system iransmission, bat is alsa highly dependent upon inter-
systcm transfers to serve its Inad efficiently. AECC also emiploys the regional market to trade in
energy when it is oppartune to do so. While APCC continues to obtain acceptable transmission
service [or most of these purposes under grandfathered conltracts, it does purchase some tarilfed
service and must plan for the day when il will have to utilize tarifted serviees largely or
exclusively.

The present regime of pancaked transmission rales and ancillary services and unclear,

inconsistent capacity delermination bars the way for entities such as AECC teo capture the
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benefits of competitive generation markets [or their customers, The urgency of AECC’s concem
to ehminate these obstacles to competitive power supply has been increased by the adoplion (his
year o retai] deregulation legislation by the Arkansas legislature. The Arkansas consumecrs who
own AEC(C’s member cooperatives and, through them, AECC, will be ill-served by such
dercgulation in the abscnce of effective competition. The abilily of AGCC and aolhcrs to
compete effectively with Cnlergy-- the behemoth owning vintually all of the integrated
transmission in the state and most ol the generstion, and presently serving nearly 47 percent of
(he retail losd in the slate--will hinge on the ease, transparency and pricing of access 10
ITansImissio.
I. PROTEST TO ENTERGY TRANSCO FROPOSAL

For the above-discussed reasons, AECC supports the development of a Regional
Transmission Orgamzation (K1) embracing Arkansas and the largesi practicable area
surrounding it.  To thar end, AECC has participated as a member of the Southwest Power Paol
(“SPP™) inils ongoing effort to develop an Independent System Operator (U180 proposal to be
submitted to the Commission, as well as in various Commission proceedings invelving regional
reliability tssues 3/ ARCC is committed to advancing truly regional solutions to transmission

problems, and looks forward to participating in the Commission’s forthcoming inquiry into RTO

3 ABC(” is an intervener in several ongoing proceedings involving regional issucs, such as
First Energy Operating Companies, {Jocket No. ECY9-53-000, Capacity Benefit Margins
in Computing Avaifable Transmission Capacity, Docket No. ELO%-46-000, North
American Efectric Refiabitity Council, Docket No, ER99-2012-000, and Southwest
Fower Pool, Docket Nos. ER99-2038-000, ER99-1375-000, and LR99-783-000.
Mareaver, AECC is also participating in the "Motion to Intervene, Protest, and Matian
for Summary Dispesition of the Transmission Dependent Utility Systems™ {iled in this
dockel 1o raise other issues with the Enlergy Transco proposal which witl ailcet ail
smilarly situated transmission dependent entities.
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policy.

Neverlheless, AECC must protest this proposal. No amount of deception can conceal the
fact that Entcrgy proposes to retain its lransmission monopoly by owning the proposed Transco
that will be dominated by the concern to maximize the returns on investment in nearly 30,000
MW of Endergy peneration, one of the largest agpresations of generaling capacity in (he United
States. [1 the proposed Transco can be deemed “independent,” it is diflicull 1o conceive of a
scheme that could be [astuoncd by any other vertically integrated utility which would nol.

From the outset, Entergy would own the Transco, lock, steck (literally) and barrel. The
averarching and undeniable fact is that the Transco would be economically integrated into a
singlc cnterprise whose prosperity would depend upon the success of Enlergy generation
aclivilics. Entergy cannol have it both ways. It cannot argue, on the ong hand, that its Transce
would be superior 10 4 truly independent system operator because 1L would be “incented™ [sic] by
the prafil metive deriving from ownership of the assets, but also argue, on the other hand, thal
Entergy’s ownership of the Transco would have no inflyence o its operation. Enterpy’s
Petition fails utterly to make a plausible case for the proposition that s proposed Transco would
not, in tact, have every incentive 1o prefer the generation of its pareni and distribution affiliates
over nen-aftiliated transmission users such as AECC.

Enlergy asks the Commission to find that this Transen praposal is consistent with all
relevant 1SG Principles, especially those mvolving independence, governance, and conflicts of
interest. Petiion ar 2. Fntergy avers that the requested order will foster interest in the
participation in the scheme amongst other trangmission awners and olher retevant stakehalders,

cnabling Enterpy to better “market the Transco structure to other trangmission owners. Petition at



1.4/ [t will be interesting to see if responses to Entergy's filing substantiate the notion that
other transmmssion owners may be disposed lo tum over their transmission assets over to Enterpy.

Thiz is not to 21y that the proposal is likely to find no support among transmission owners,
however. 5/ Some will ikely find il an attractive model for locad Y'transcos™ thal would enable
them to perpetuate their transmission monopalics, too.

Notwithstanding Enlergy’s pious claims to interest in furthenng development of a uscful

R'T'0 policy, the timing of the proposal batrays its true objective. On the eve of the
Commnission's ssuance of a rulvmaking o guide the debate aboul how 1o hamess RTO policy Lo
nuriure compelition in generation markets, Entergy secks to preempt the debate with a proposal
transparently calculated, at best, 1o make Entergy the dominant player in a market somewhat
larger than its present one and, at worsl, Lo insulate its existing transmission manepely from
meaningful reform. Moreover, Entergy s citation 1o the 150s which were approved by the

Cornmsston 15 disingznuous Lo the concepts set forth in those orders. 6/

4 Entergy presumptiously urges the Commission to grant its Petition in 3 months so it can
spend the next 27 months atternpling lo market the propesal and obtaining reyulatory
approvals. Fven assuming Bntergy’s timetable, it would be ambitious at best for the
Transco o be put in place by 2001.

5/ If no other transmission wility in the South files in support of Entergy's proposal, thereby
substantiating Entergy’s claim that Commission approval will foster regional
developmnent, the Commission shonld dismiss this assertion as mere wishiul thinking by
Entergy.

[ Pacific Gas & Electric Company, 77 FERCY 61,204 (1996} Order Conditionally
Authorizing Esiablishment of end Independent System Cperator)(*“Catifornia 1S0™);
Atlantic ity Flee, Co,, 77 FERC Y 61,148 [1996) (Urder Directing Amendment to
Proposals to Restructurg the PIM Intcrconnection and Providing Guidance){“TIM"™); Mew
England Power Pool 79 FERC 161,374 (1997) {Order Conditionally Authorizing
Establishment of an Independent System Operator and Disposition of Control over
Junisdictional Facilities)(*INEPOOQL™Y;, Cenfral Hudson Gas & Electric Company., 83

{continuad...}



The hypocrisy af Entergy’s proposal is underscored by the company's conduct in the
transmission arena. A charter member of the SPP, Ertergy abandoned the poaol in 1997, when it
became cvident thal meaningful transmission reform on a region-wide basis might threaten
Entergy’s dominance. Entergy has also been the subject of a number of complainis alleging mal-
administration of its open access tarifl. 7/ Entergy is particularly ill-suited to posc as a champion
of improved transmission access.

In shott, any number of reasons counsel prompt, forthright rojcction of Entergy's
proposal. The proposal should not be allowed to become a distraction frem the important
business of securing genuine reform of transmission in the service ol invigoraling competilion in
wholesale generation markels. Similarly, Fntergy’'s motives should not impair the legislative
cllorts Lo effectuale retail access policy in Arkansas.

A The Entergy Proposal Fails To Comply with the Commission’s Principles

Reparding Independence, Governance, and Conflicts of Interest in
Accordance with the Commission’s ISO Principles.

As Entergy points out, independence 15 “the bedrock upon which the 150 must be buil(if
stakeholders are to have confidence that it will function in a mamer consistent with the
Commission’s pro competitive goals.”™ Petition at 18, citing ddantic City, 77 FERC at (1,574,

Entergy’s Transce would nol meet any plausible definition of “independence,”™ and must he

& {...continued)
FERC Y 61,357 {1998) {Order Conditionally Authorizing Estabtishment of Independent
System of Independent System Gperator“New York 18G™).

2 See, ey, Aguila Power Corp. v. Entergy Services, fnc. Docket No. EL98-36-000;
Clarksdale Public Utitities Commission v. Erergy Services, Inc.,Docket No. EL28-72-
W), Clarvksdale Public Uulities Commission v. Entersy Services, fne., Docket No., EL95-
T3-000; Soneh Mississippi Electric Power Ass'n v. Entergy Serviees, Inc., Docket No.
EL98-74-000; Sam Rayburn G&T Lleciric Cooperative v, Estergy Glf States, Inc.,
Dockel No. EL99-6-004,



rejected on these self-asserted grounds,

1. ‘Fhe Present Owoership of the Transeo Underscores 115 Bependence
on Entergy.

The Transco is to be owned by the “Mernber Companies™, which as of the filing of the
petition consists of the five Entergy Operaling Companies. In other words, Entergy currentiy
owns 1 0% of g Transco.

This is hardly a simation that suggesis that the Transco will or can he independent. Nor
cauld Entergy square its proposed ownership with the explicit wording of 130 principlz No. 2;
“An [5O and 1ts emiployees should have #o financial interest in the economic performance of any
power market parlicipant.” [Emphasiz added.) 8/

Nor could Entergy square 1ls suggestion that its Transco will be linancially indepondent
with the regulations of this Commission. As the Commission codified in Order No. 889 and
EBI-A, for an cntity that is nol an exempt wholesale generator, the term “affiliate” is defined as
“another persen which controls, is controlled by, or is under common control wilh, such person ™
See 18 C.ILR. § 37.3(D(Z)(1998) {citing to 18 C.F.R. § 161.2{1) {1998)). “Conlrol” is further
claritied as “includ[ing], bul nol limited to, the possession, dircctly or indirecily and whether
acting alone or in conjunction wilh others, of the authority to ditect or cause the direction of the
managemenl ar policies of a company. A voifng interast of 10 percent or more credtes a

rebuttable presumption af conirol.” See 18 C.F.R. § 161.2 (b){1923) (emphasis added).9/

8/ See also, NEPOOL, 79 FERC at 62,587 (emphasis original), citing Order No. 885 at
31,731 {Continuzd participation in the pension plan and additional exceptions Lo the
divestilure rule were not permitted, as the Convnission stated “ISO employees must tin
fairly short order” be independent of af financial tizg to any market participants.™)

% “The Conumission generally uses 10 percent as an indicator of affiliaie relationship, and
{continued. ..}
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Ii is also clear that the Entergy Transca could nol meet the definition of independence
implicil in the Public Utility Holding Company Act ("PUHCA™), 13 U.S.C.5. § 792 f seq.
Section 2{a) of the PUHCA defines the ownership of ten percent of the voling securities as the
basis for the type of contrel by a helding company that PUHCA was [ashioned to regulale.

Againsi (his backdrop, Entergy's assurances on this concern are clcarly insufficient. For
cxample, Entergy siates that the Board of Directors would only have a “nominal fiduciary role”™
10 the equity owners of the Transco, and that the Transco “will behave no more Iike an affiliate of
the Memhber Companies than an [SO behaves like an affiliate of a participating transmission
owner.” Petition at 21. Enlergy also promises not o name the Entergy-controlled Transce "The
Entergy Transeo.” fe. at fin. 23,10/ One would think that if Enlergy was so confident that it
cauld overcome the traditional definitions of affiliates inherent in the PUHCA and the Federal
Power Act (“FPA™}, it would have presented a reputable economist’s testimony to that effect, ta
satisfy its burden of proof.

Finally, as a practical matter, it 15 clear that the existing Entergy management has every
financial incentive ta exert itzelf 1o promote the prosperity of all of the Entergy enterpnise. The
Entergy Transco’s new management would not deviate from this motivation. A Transco wholly

pwned {or cwned by substantial majority) by such an enterprise sirply cannot be called

9y (_..continued}
we will require il here as well. This adjustment is necessary to reduce the polential for
alliliates of largs IOUs to bleck NEPCOL action and to assurc more patity in governance
issues amongst Participants.” NEPOOL, 79 FERC at 62,585 citing Morgan Staniey
Capital Group, Inc., 72 FERC 101,082 at 61,436 (19995) and The Power Company of
America, L. P79 FERCY 61,007 at 61, 325-12 & n.4 (1997).

10/ Aspresented, ABCC weuld prefer that the name reflect the actual ownership of the
Transco, so that others would know cxactly who they are dealing wilh,
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independent by merely changing its name and corporate structure.  No amount of smoke and
mitrors can conceal that the proposed Transco would have the power and incentive to do all 1t
could to advance the prosperity of Entergy’s generation and retail distribution businesses.
2, Futurc Mcembership in the Transce

Entergy’s Petition suggests that the Initial Membershipl 1/ may include others.
Specifically, al page 12 Cntergy states that Initial Membership is achicved by a transfer of
networked transmission assets to the Transco by the transmission owning entity. 12/ According
to Entergy, such a transfer will be lhrough contribution, long-term lease, or similar conveyance
such that the granting conpany will not be able ta exercise any conirol or aulhorily over lhe
aperation of the Transce, and subject to regulatory approval and the terms of existing obligations
on such facilities. 13/ The value of the assets will be converted to a percentage of the sum ol all
Capital Contributions of the Transco, and Membership [nugrests will apportioned according to
this percentage. Thua, should another transmission ulility join and contribute assets amounting

to 1/10th of all of the Transeo’s assets, Entergy’s Membership Interest would be reduced to

—
—

Capitalized terms including, but not limited to, Imizal Membership, Super Majority, and
Capital Contributions, are given the same meanings as set farth i the Entergy LLC
Apreement attached o its Pelition.

-

in one of the few instances in which the Transco proposal cxercises proper judgment,
Entcrpy states that the transfer of transmission assets wall be al net depreciated book
valug, Petition al 12, fn 14, Ilowever, Lntergy then waters this commitment down by
asking that the Commission consider different valuations should Entergy convinec a state
Commission mto imposing 4 precmium value on transmission assets. Such a valuation 1s
within the plenary purisdiction of the FERC, and accordmgly, it should be made clear that
any valuation will be made according net depreciated book value, without exception.

I—n

.
Lo
—_

It 15 unelear at this juneturc exacrly how Entergy proposes to transfer even its own assets
1o the Transco. Thus, AECC rmust teserve judgment on this portion of the Transco
proposal unti] Entergy commits o onc methad of making contributions,
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91%. 14/

Under Ariicle T of the LLC Agreement, there are two means by which Membership can
be extended afler the mmtial formation of the Transco. First, under Section 3.2, an cxisling
Member may make an additional contribution only upon approval of the Board and a Super
Majority {defined as 75%) of the Members. Alternatively, under Section 3.3, the Board may
authonze the 1ssue of additional [Interests to Members and Non-Members alike; provided,
however, 1hal such issuances must first he offered to existing Members in accordance with
Seclion 3.3(b}. This section gives cxisting Members the opportunity to bid and purchase such
interesls, subject only to the Board’s acceprance. An Imerest obtained through cither Section 3.2
or 3.3 would be in exchange for Capital Contributions and the Membership percentages would he
adjusted accordingly.

Regardless of who may ultimatcly join the Transeo (should it be created), it 1s clear that
there would still be affiliate relationship problems between awncr and management ihai would
contravene 1SO Principle No. 2.

Morcover, the Tmbal Members—and more specifically Entergy--will have an undue
competitive advantage over any prospective Member, First, under Section 3.2, an existing
Member will have the ability te incrcase its perceniage of ownership interests in the Transeo
shauld other entities attempt to dilute its control. For example, an eniity with an ownership
interest of greater than 75% would he able to rgject {via Super Majority vote) offers of other

Members who attempt to increase their respective Membership share. Second, under Seclion

14" It is impossible 10 reconcile Entergy’s statement that “the Transco is an incentive-driven

company that will be self-funded,” Petilion at 20, with the Capital Centribulivn scheme
set forth in the LLC Agreernent. The Transco will initially by entirely Minded by
transmission 0Wners assels.
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1.3, a Member could exclude new cntrants to the Transco by competitively outbidding the entity.
Even if a new Member was penmitted to join the Transco, Entergy could revert to Section 3.2 to
restore its Super Majoniy status, if necessary.

The undue competitive edge of an existing Member- and spacifically
Cntergy—underscores the lack of independence of the Transco.

3. The Transco Board

The proposed provisions for establishment of the Board of the Transco also confirm ihat
management of the Transco cannol be independent of Enteryy ownership. Specifically, Article V
of the LL.C Agreement provides that the candidates for the initial Board are Lo be selected in
accordance with a “Board Selection Process”™” by which the Members select a search firm to
locate a slate of candidates. The Initial Members would then seiect the seven imitial Board
members from the lisl provided by the szarch firm. Petition at 9. When vacancies on the Board
arise, Entergy proposss hal the Board could fill such vacancies or the new Board member would
be chosen through a similar process as the imiial Board. Entergy also includes the caveat that “if
al some point more than 50% of the interests in Transco arc held by Member Companies that are
not current transmission-owning entities, then vacancies on the baard will be filled by a vole of
the Member Companies rather than the remaining board members.” Petition at 1{).

Even befare the first candidate is chosen, Entergy has proposed a scheme which will
[avor its interests. By committing to be solely responsible for the selection and hiring of an
cxecutive search {irm who will then select candidates for the Board, Entergy realizes that it can
exerl substaniial cantrol of the process. Entergy could, for example, hire the same scarch firm
that it uses, has used, or plans to use, for ite other business ventures. Entergy could also
influence the search fimm's behavior and ultimate selections by its corporate stature. AECC
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subtnits that if the goal is independence, the Board selection process muslt originate from non-
Cutergy sources. If not, all of the procedures which follow are tamted.

It is also highly inappropriate for the Mambers to be the only parties to seleci Board
meztbers without consideration of other stakeholder’s interests, Clearly, the Members will
select Board membuers that will serve their individual interests if given the apporiunity to do so.
Such conirol violates the independence principle and impaics the ability to unplement a fair and
impartial govermance struclire,

Notable in that regard is the Commission’s consideration of ihe proposal for the
California ISO, which required that the goveming body of the 1SCr and the PX consist of various
industry interests. 77 FERC al 61,810-61.817. In approving that requirement, the Commission
stated that “voting structure should be guided by two overriding principles: (1) no one class
should be able to block or vete action; and (2) no two classes should tagether be able to form a
sufficient majonty to make decisions.” fd at 01,817,

Entergy also proposes that the Member Companies may remove Directors far cause by a
supar majority (75%) votc of the Members withont any ection of the Board itself. Scc LLC
Agreement, Section 5.8 (a)(il). Thus, Entergy proposcs that the owners cun hire and fite,
removing any doabt to wham Directors would owe their allegiance.

4. Transfer of Employees to the Transco

Entergy also proposes that the Member Companics that are curvently engaged in the
aperation, maintenance, restaration and construction of transmission facilities will be transferred
l¢ the Transco, and will sever their ties with the Memboer Companies. Petition al 9. Currently,
this commitment simply means that the Transco will start with a group of operations personnej
derived entirely from the Entergy compamics.
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Ii is easy 1o see why Entergy would favor such a propesal, inasmuch as Entergy would
have its own personnel operating the grid.  [f independence is 8 true objective of Entergy, it
should make an cffort to transiion to mclude non-Entergy {(or other Member Company)
personnel in the operations of the Transco as soon as feasible,

3. Market Monitoring Unit

The inlenional lack of independence is further undemscored by the proposal thal the
Transco create and administer the entity that is to monitor it the Market Monitoring Tnit
CMDMUTE Tuis, of course, wrong for market monitoring etforts to be controlled internally within
the Transco. It is equally inappropriate, bul of no surprise, that the complaint procedures
contained in the plan are devoid of penalties for offending parties 15/ 1 he explanation 15 quile
simple; Entergy does not want other stakcholders to have a meaningful recourse against the
Transco {or Entergy).

Entergy's proposal to eliminate the MMI1T in five vears after the initial operations of the
Transco 1s as purzling as it is unjustified. See Appendix 3 at XIL It would seam
caunterintuitive Lo lemurate the MMU, if it truly would act as an honest monitor,

&. Planning

Entcrgy provides a general description of a preliminary Annusl Regional Planning
Summit (“Summit™) in which the Transco will collect dala, evaluate requests for service from
new [acililies, perform transmission stedies, and formulate a regional transmission plan. See

Appendix 4. Although Entergy slates that the Summit *will allow all stakcholders to participate

13 Assuming the MMU had the abilily (o levy penalties, it would he quite difficait for the
MMLT"s administrator, the Board of Directors, to itnpose and collect a [ite [vom the
Member Companies where the Memher Comparnies also have (he ability to terminate the
Board Member.

13



in critical planning decisions,” Pelition al 30, the Summit process mercly cnsures that a meeting
of {ransmission owners will be held each year to decide which facilities will be built and winch
will not. There is no obligation for the Transco to take the needs of the non-transmission owning
crtitics into account (7.e., a Transeo-wids joint planning process), only an ebligation lo disclose
tts plan and to allow other entities to attend.

Meaningful parmicipation by all stakeholders in the planning and expansion of the RTO i3
crucial to a regional approach. [n contrast, the Summit process reflects a commitment to exclude
others, 16/

7. Summary

For the rcasons discussed above, it is clear that the proposed Transco cannet meet the
independcnce requirements applicable to a bewa fide ISO, Instructive in this regard are the
intempretations of the FUHCA on what constitutes “controiling influence” of an entity. In early
nterpretations of the PUHCA, the courts stated that:

the existencs of ‘conirollng influence” is a faclual determination 1o be ascertained
in the [SEC’s] expert judgment by the weighing of circumstantial evidence and
the drawing of reasonable inferences therelrom.{] The principal factors in
delermining this from the special circumstances of cach casc for the slatutory
gxemption are the size and extent of the companies involved, the extent of the
intercompany relationship, the ownership and distribution of securities, and the
parettt company’s parl in the orgamzation and developmenlt of the subsidiary
company logether with the past relationships and, because of he public interes|
and the purposes of the Act involved, consideration must be given to the

relationship between the rwo companics for financing, scrvice and construction
contrasts, ete.’]

L&/  The Commission should take no comfort in Eniergy’s statement that 1f & markest
participant docs not like what resulis from the Sammil process, i can go finance the
desired facilities itsalf or geek relief pursuant 10 Section 205 or 211 of the FPA. See
Appondix 4 atl L
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American Gas & Electric Co. v. SEC, 134 F. 2d 633 at 642 (D.C. Cir. 1943), cert denied 63 S.
Ct. 1318 {1943){citations onmtied). Enlergy’s proposal offends mosi, 18 not all, of these factual
consldcralions.

B. The Entergy Code of Conduct is Clearly An Inadequate Substitute for
Demonstrated Independence of Entergy's Owned and Operated Transco.

Frlergy allempis Lo bolster 1ts chances thal the Commuission will approve ils Transco by
stating that il will adopl 4 Code of Conduel. Petition at 10. This is required in any event by [SO
Prneiple No. 2 and 15 not a subsiitutle for the separate requirement, also set forth in that principle,
that the [SO be financially independent—a requirement the Entergy Transco cannot meet.

Moreover, a weak Code of Conduct and a mere promise to develop procedures to deal
with violations is not enough to mutigale the situalions which will arse m ihe daily eperations ol
the grid. Former Entergy employces (now Transeo cmployees) will have constant interaction
with current employees of the Entergy generation and distribution functions. What could resuit
are cgreirious violations of the Code of Conduct such as “tipping”, as was addressed by a recent
Commission Ovder, See Commnnications of Murkel Information Between Affiliutes, 87 FERCHY|
61,012 (Apnl 1, 1959).

C. The Entergy Transco Proposal Does Nat Contain Enough Informaiion for

the Commission To Determine that the Transeo is Consistent with the ISO
Principles,
1. Absent a Section 203 and 20% Filing, the Commission Should Not
Advance Entergy’s Ability To Force the Transco Propasal Upon
Other Market Participants.
Entergy states that “[p]roviding the requested declaratory order alse will he consistent

with the two-step process that the Commission used in proceedings seeking approval of 150s.”

Petition at &, Particulatly, Entergy states that the Commission used a preliminary order to
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determine whether four 130 proposals {Califomia 150, PIM, NEPOOL, and New York TS03) mel
ihe Commission’s eleven ISO Principles and how the applicants could stracture the ISO
subsequently. Petition al 7.

Whilc it is true that in atl four instances, the Commission issued the conditional order
authotizing the [30, all of those “first-sizp™ orders were based upon actual and concrete
applications made pursuani lo Sections 203 and 205 of the FPA. Mercover, although it 1s true
thal Lwo of the ISO's used declaratory petitions in conjunciion with the respective 203 and 205
applications, both were presenied in distinguishable pretexts. o the California IS, a declaratory
order wus issued prior to the 203 and 205 filing, but only for the limited purpose of delineating
tocal and transmission facilities to be included in the ISG. POEE, 77 FERC Y 61,077 (199¢),
seg wlso 77 FERC Y 61,204 at 61,318, In the PIM ISO, the member companies filed a
declaratory ondler for the limited purpose of disclaiming jurisdiction ever the transfer of control in
the operation of the PIM facilities of the [SCQ . Atlantic City Elec. Co., 77 FERC at 61,5610,
Neither of those declaralory order proceedings could be charactenized as a “marketing tool™ used
tn solicit additional interest i the IS0, Nor was the purpose to effeciuale a “cram-down™ of the
convictions of one ransmission entity, Rather, they were concrele proposals offered by the
multiple stakehalders of the relevanl ISO.

The Commission's resources should not be devoted to vague, ill-crafted and one-sided
proposals such as submutted by Entergy in this docket. Indeed, AECC beheves that the
Commission must refuse to consider Entergy's Trunsco proposal to send a strong message to

Entergy and others that RTOs are not a4 meang of enhaneing monopoly power.
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2. Entergy Has Not Made a Case for Pricing Incentives Which Camparts
with 180 Prieciple No. 8.

AECC strenuously obicets 1o the implication that Entergy is somehow entitled to “some
form of performance based ratemaking (“PBR"Y" when the Section 203 filing is made. Petition
at 2. Emtergy avers that PBR “will incent the ‘Transco to maximize throughput, relieve
congestion, and enhance reliability” and accordingly seeks guwdance as to whether the
Commission would permit such a scheme so that Entergy could use such information in
marketing of the Transco. Zd. AECC helieves thal the Commission must stop Entergy dead in
its tracks on ihis concept and make clear that onder no circumstances would the Commission
grant a broad based PBR to 2 Transco applicant.

1SO Principle No. § states (hat “[a]n 1S()’s transmission and ancillary services pricing
policies should promote the efficient use of and investroent in generalion, fransmission, and
consumption. An 1SO or an RTG of which the 180 is a member should conduct such studies as
may be neccssary to identify operational problems or appropriate expansions.” Order No. 858 at
31,732, Entcrgy apparently construes this ISQ Principle as an mvitation to impese above cost-
based tates. There is no justification for this position particularly in light of the fact that Entergy,
Lhrough i affiliate Transco, would remain a transmission monopolist,

I1l. MOTION FOR SUMMARY DISPOSITION AND ALTERNATIVE
MOTION TO HOLD PETITION IN AREYANCE OR FOR HEARING

I'or the reasons stated above, Entergy’s Petition shomld he rejecied by the Commnission as
being both premature and incansistend with the [SO Principles set forth in Oreler No. 888. AECC
accordingly moves that the Commission summarily deny the April 5, 1999 Pefition in its
entirely, without prejudice to Enlergy refiling a Petition in accordance with the Order Nos, B3R
and 888-A ISO Principles and/or subsequent Commission’s policy on RTO's.

Alternatively, AECC rmoves to hold the Petition in abevance pending Section 203 and

204 filings by Entergy. Good cause exists to defer Comnmssion action until the proponents of



this regional transmission company are marc clearly defined (i e, whether this is an Entergy-only
proposal or will other endilies join) and details necessary to the Transco are provided., However,
if the Commission determines that helding this Petition in abeyance is not appropriate al thas
juncture, AECC requests thal this matter be set for formal hearing with full discovery rights so
that stakeholders are given an opportunity to meaningfully evaluatc the proposal.
IV. CONCLLUSION

WHEREFORE, AECC respeeifully requests that the Commission (1) grant AECCs
motion for summary denial of Entergy’s Petition for Declaratory Order, or , in the alternative, (2)
grant AECC’s motion to hold Entergy’s Petilion in abeyance pending a Section 203 and 205
filing, or (1) set the matter for formal hearing procedures, and (4) gran all other relief requested

herein or as may be decined uppropriate by the Commission,

Respectfully submitted,

an‘_kq Ww. L \uao R \< }-_]U’LB

Sean T. Bécrn:,*
Craig W. Silverstein
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1140 Nineteenth Street, N.W.
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