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REQUEST FOR REHEARING OF
ARKANSAS ELECTRILC ENERGY

Arkanses Blectric Energy Consunvers { AFRFRCY respecilully requesi reheuring of the
Commission's July 3¢, 1999 Declaratory Grder in the caplioned dockel. Emivrgy Services, Tac., 55
FERC &1, 149 [ 950 (Declararcey Order)y. The Declaratnry Order eomes 4t & Srtical juictun in te
evolution ofthe Commiston's regulory framework for K10, Adter tha paniies Aled their pratests
in thia matter, the Conmission issued its Motice of Propascd Rulcmaking regarding Fegional
Trangmissicn Organizations, 57 FERC 1] 61,173 (May 13, 199%) (BT MCPR) Wikt even
reeciving tha commeents on the BT NMOPR, the Decloratory Order appears to decide come
independence issues addreezed inthe AT NOPR  and does so incenaistenthy with tha 870 MOPR
Therefare, the Cottiission should grent seheanng and address gt least the foilowing

delivencies in i Declarasory Crdor:
- Thie Chilex concludes that Eoteryy can awn 1004 of the propesed Tianseo and stil
“eould comply with the indeperdene: requiemett s ofthe IS0 ponciples* deapite the
Commission’s proposal i the 870V NOPR that no market participant cin have toge

than o ce wrnimie — 1% — owiership iolerest inan RTD Deed, Order, Slip Op. at 9
RIONOFR, STEERC 161,173, reporeed in 64 Fed, Rew, 31,590, 31,414 {1993}

' ABEC recognizos thar the Declaratary Order provides that Entorgy's propesal will need 1o meet
“ull applicable requirements in the finad [RTO] rule.” Decl. Order, Shp Op at 8. Although this is an
apprapriale qualification, it appeacs that the Comimisdon is wiig e Teclacnlony Orde , i 1be words

of Commismoner bMasscy, to “zend a sigeal | . that Ihis Commiwsion bee made 2 pobicy call thii 1w
have applicahility ufider the BTO Kuke” Decl Order, Shp Op. 20 3. (Massey, CI;_M
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. Thie Drde fined s, witheaud any unnlysis or reasoning, ther cortain aspects of Faergy™s
prepaacd Transeo comphy with the Commizsian”s TSO governunce nnd independence
principles,

. Tha Order daes not even addeess the Tronseo's other important deficienzies wnder the
150 principles, eomtrary to the Cammisgion’s prior TS0 decsiona,

Albzant raligaring vn these issuss, Entergy will cammenss farmsiog a Transco that cannol b= approved
under the Comemissian’s RTO sadirds. This pointless exercine vand delay, eather lhan speed, the
developtienl of w competiSve market in Frbergy’s senvics termtory. The Commission should foster

the developneent of competivion by eeecting Ertergy's request for a declaratony ruling,

BACKGRQUND

Enteryy petitioned the Comimission for o ruling that its propesed Transco complies
with ceytain of lhe Commission’s pringiples for evaluang [30s. See gemeralfy Paiition of Fafergy
Services, Tne, for Declaratory Order Ragarding Comphance of Transeo Propose] with Applisable [50
Standards (*Pelition). Entengy's Petition war expressly preliminury in nature and wag sileng with
respeet 10 NUMEFOUE important details typically addresged in apphcations 1o form 1305, See Petition
at 2-4; see oo Moy 5,198 Molicnz To Tokervene And Frores: Of Arkeanoes Eleetric Frien gy
Congacters {“ALNEC Protest™ afl 4-5, P example, Entergy fhiled tn address inpomal issaes
relating to Opetation and governance, such g8 congestion management, pricing for transmidgsion
service, i {he Board scicction prosess. See generally AEEC Progest at 4-5, 5-15. Meverthcless,
Erergy soughl ao onder from the Comimission Lhil s propose] satisfied the independence and
gnvarmance pringiples established by the Comeisgsion in Qrder Mo, 534 and applied in its subsaquent

T80 devimons. See Peiition at 2.



Cio May 5, 1999, AEEL protested Entergy’s Ferinion, joining the many parties that
eriticized Frteegy's propozal.’ ATEC demonstrated in its Protest that Folergy's propouel s
insufficiontly datailed e enabite the Commizsion to render a rea soned decizicn an independimse ssues.
AEEL plga demonstraced than, of the delalls Entergy provided regarding (e Transco, muoy did nor
ratisfy the existing TSEY slandurds.  Accordingly, AFEC requested thal the Commizeion deny
Enteriy’s Peticn a3 hoth incomplele and inconsiscent with the Conamission’s 130 ponciples.

O wreek: afier the panties filed Lheir protesis, e £ ommission issued its BT MR
It the 2703 AOFR, the Commission peoposed varous requiremerte far the foremalion of RTO:
many of which coaflict with Bnlegy's Transco proposals. Despite the pending rulermuking's
inevirabte impacl on Lioteryey*s Petiticon, fe Conutistion issoed a Declaratnry Crder on Raly 30, | 9549,
conditiohally grantmg Entergy's Patition  Tha Commizsion did not wait anil it received comments
< the TG NQPR before nuling on Ertargy's proposed Transco. Insteed, the Comimission prejudeed
—and abandaned —10e propessls inthe £500 58007 The Commission sbould grant rehearing of its
Declararory {Wwder because it conficts with prior 150 precedent and because it conflicts with the A7)

MM

* AKEC s anasenciation oTindustrial and agriculfaral electric power consumers loeaicd in tha State
of A ksegs. APEC members nuschase electtic power from Entergy Arkansas, 2 subsidiaor of
Emteryy Corporation.  AREL members inchide costomers of Flergy that Commissiensr Massey
ootod heve spaken “with almost a8 sngle volce ahoot dhe fet thar Fatetpny has not involved thety io
the develapment afils proposal ™ Decl. Order, Slip Op. a0 4 (Massey, C., dissenting)
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L The Cammivsion'y Declaratory Order Improperly Concludes That Pazzive Ownership
OF A Trangmissicn Company May Sacialy 150 Principles.

The most glaring emor in the Commisston's Declaratory Order 18 that it Appnoves
Entesgy's preposal o allnw madket parficipants to own “passheely™ 100% of an Vindependend”
tunsmizsion owmiog antity.’  Entergy’s proposed ownenbip structure is acither “passive™ oo
“indapetidii,” and therefore raises cansiderable articompelinye concerns. Marenver, the FERC s
appresal of this seuelute in ils Declaratary Order iz arbitracy snd <apricious because (1) the decizion
represents 2 departure from etahiished FERC prevedent sad pulicy without adequate reasonitig, (2)
the decision improprly preempted the angeieg RTO nuletmaking process, thus undermining the
purpase of the nedice skl comment roguiremanits. of the Adrnnzstrutive Procedure Aot (APA), a4
(3] the deeision dues ol meet the minimum requiremens of reasoned decision making for agency

actinm,

A, The Conipilssion departed from extablished precedenc and policy withost
euffivicnt reasaning in approving Entergy's proposed passive vwnership
strnciure for the Trameo.

To e Deglaratory Order, the Conndssion Jevided the “comtral issuc” of passive
owinet'sligy, rubing that Entergy s proposs! "eould comply with the independence requiremments of the
[50) principles ™ Theel Order, Sip Op at 3. This decigion is ontrary (o eatablished Commisson

precedent and policy. end was made with wielually no analysis or reasoning of bow “passive™ the

ownership must be.  Accordngly, the decisiot “represents ao uncupiained depariure Fuom

* Entergy’s proposal provides thar tha beniber Companies (ol of which are surrenily Entergy
entities) would evwn the Transcs. See Pefition at £ & 9. Acoordingly, under Entergy's proposal,
100% af the Transeo could be owned By & single geteration-owning company.
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Comumission precedeal, and s consatutes arbdirery decision making under the Admindstirative
Procedure Act * dremrcamade Mipetines Lid v FERC, 94 F.3d 305, 108 (0 O Cir, 1984} (citing
STURC § s Zial).

The Coammission Tus an obligarion 1o expluin adequetely & change it course ar policy
ot a depatiure from past precedent e, & g, Grearer Bowion Felevision Corp. v, FOC 444 F.2d
R, BSL (DLC. Cir 19700 ("|Aln agency changimg its course must supply a 1sasoned anabysis
indicating that prior poficies and standards are being daliberately changed, not camally ighosed . . .

¥, Famefsioveg Pofe Serw. Canen mow FERC, 1900 WL $87041, *5 (D.C Cir. Aug. 5, 19099) CFor
the agency to réverse fis position in the Faee of a4 precedent il has not persugaively distinguished i
guintessentially RANWAIY BIK tapricioas.™ [oiting Mdotar Fehuede M, Ao v, Stave Farm Az, Aute
Tus Con, 463 UK. 29, $7 (19R3Y)), Tedecommmumicarions Research wnd Avtion Cir v. FOC,ANGT 24
1181, 1184 (D.C Cir 1285} When unagency underiakes (o charee or depert frem existing, policies,
it 1t et forch and articulate 3 teasoned oplanatinn for irs departte fom prior norms™). In dhis
case, the Commizsion departed from prior policy regarding RTC by approving 2 “passive” RTO
ownership structure unlike any it has ever approved before. Specificalls, the Commission’ s decision
inlicztes that & single generalion-cwTding company sy vwn [TE%G of B for-profit tratssisgion
company. Swelhat vwnesship struenone — evet il alleged |y “paasive’ — raises seiows vomesns about
the independence of he RTO. Ant, 85 the Comrission has made dear, the “principle of
indegendemcs is the hadrack upon which the 150 most be buill.™ didevatic: ity Fdee. On., 77 FERC

51,148, 61,574 { 1906},



Erespite Lhe novel puosation Luken m the Declaretory Order, the Cormisyion dogs nat,
cxplain its decision. {Hher than cursonly stating the crnclesion that Endergy's Petition, if modifigd
it cerfam yet-to-be-defined ways, can saisfy the Commission's independence ponciples, the
Comundssion dees not addrers the: topic of passive ownership farther in tve Order. Ths dearth of
reagoning régarding sn important e ge in RTO policy renders the decision arbitreny and capricious.

Mot only is the Deglarstery Order contrary to prior precedent, Lhe Order i contrary
0 Comumission policy becausa the Conwnisden proposed 2 dramatically diferent standard laas than
e manche before in the ITONGAR - 3 sandacd thet Entergy’s propossl would foil. In the R
HOR, the Commission propoded (hul, in order to ensure that an BTO is imdependent of control by
vy markel pacticipaot, e single watkel parlicipant may have miore than “ de minimde (one percent)
ownerdiip interest in the RTO. RY¥)APR G4 Tod. Rep. at 31414, The Commission ignored its
pragersed slandurd in appecving Entedgy 's proposel and consluded thal a Transco owned by & singée
itacket particmant would satisfy the Commission’s 150 standards. Dol Ordar, Slip Op. of 14
("Pastive ownership of @ transmissiun company by ane or wore power market pamicipants i
accaprale . "),

The Commission doas nat allempt to explain in the Declaryory Order its disregard
for its ovm poliey choice to limic ownership o Lthe 'Transeo as announced in the BT NOEE The
Comminsien does aol even acknomedge ibe conirary K740 AOER slandard. The Declaraony
Order alsc Tl to ceference any factars that the Commissien may have vomsidered in reaching &
conchasion divectly comteary 0 the RIYH NCGPR propusal. These deficiencies run afounl of the

fomitission’'s obligation t provide a reasoned explanation [br chunges in poliey. Yee Ciresicr



Berstun, 444 T 2d at #3524 Aud the eosrbjlete laek wl reasoning in the Declaratory Order srands in
glark conirsd bo the express reasaning it the NPT for irmplemantsing the de mrim e swnership rule.
The Commissicn expluined in the 879 Y¥OPR that the de mawinsis gwawaship
G BmEnt Wi Jmpartanit (o angere he independeoce of the RTLO. Specilically, the Cammission
noted ihat the o smiaimris camership rle would minimize the diztrust ol market participants tha the
awners eould exereiac influcnee aver the RTO. RITI ACPR, 64 Fed. Reg. at 31,415 (madng thae
comparies wilh more than de minims pwhership will nat be tngted by markel participants esen if
safeguards are put in place beeause “we [1he Commssion] believe that matkel participants are likly
to suspoct et the safeguards will be gamed™)  In addilivn, the Commission noted thar o different
rule: weald "eantitiue e repudatory need for detatsd and hard to enfhree podes of condeet” 1
Given these express converna that mora than a de seimions owocrship Tovel would compromiss the
independence of the RTO, the Commission proposed the 1% oe mrimimix standand atd souphl
<ot on this igse during the rulemaking process. Given the express resaang the Commission
wave for this rule in the YOPR. the Commision was obligated to esplain wiy il weuld disreward this
shandard in the Declaraony Onder. However, tha Commission previded 1o reasoning of analysia bo
e plain why it approved 100% rwiership by g single company in the Teclaratory Ordar.
This «hange in palicy, withoul adequate reasaning, is atbitrary and capricious and shoald ke reheand

by Al Cornmisyion.

' Itz ol sufficient for the Cosustission to rely on ite stacamen in the Dectaratory Order Lhar
Entergy’s Perilivn was svaluated only under established 1543 principles and not the X2 6 NOFPR. S
Decl. Owder, Slip Dp. at B. The Conimisgion s sUll required 1o explain its approval ofthe owmerstip
structure in light of |he fuct that no prior FERC decision bad approned such » structuze. And, in Light
of the proposed ralemeking, ivis Nogical and improper farthe Comrnission to leadslate 8 different nyle
regarding owncrship willwul o reascned explanation.
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B. The Cammisvian's decision is mrbitrary and rapricions hecause it preemprs che
purpoge and requirenents of the rulemaking process.

The Declararory Order is alsa ahiliacy aod cuprichous becawse 7 vickates 1he potce
and comiment requicements uf the AFA. "The AT'A guaraoiees the poblic an appartunity tre somment
on proposed mbke, That opportunicy ‘i meaningless whless the geeocy respands to Sgrificant points
raszed by the public, ™ defion on Smoking and Heaith v, Civif £erowemtics B, 699 F 20 1209, 1217
{D.C. Lir 1983} {quoting ddebeanar Pewer (o, v, Castle, 837 F.2d 121 393 (0C. Cir 19793, Tn
thig taze; the Commission has nleelered with the public’s Aght k2 somment on the proposed rules by
apparently deciding RTO ovwnership pelicy before oven obtaining comtments or input from the public.
The Uomrisdon should red huve expressed any apinian on the issuc of passive nwnership at this
juncture due to the perditg rulemaking on the proposed 1% s misimiy comership standard.
Teevertheloss, the Commisdion eviscerated e proposed standacd in the Declaratory Order by
allowing & Aill 100% cwnership by macket participants. This decision was premanre aod short-
cirgyited the qulemaking process, Tl vourt in detiar stated that s “ocder W uphold the agency’s
acteon, i must be sheeam thae the Board ramonally considered the relevam evidence.”  Actian, 600
F2d st 1217. The Commission's dacision oq BTO paagve ownership in e Declaratory Crder
cannai be opheld under that standard heeause the FERC had not even recetved he relévant evidenee
- the comments frodi e public - at the tima rhe Declarmvorny Order was issued.,

The Cetrnigion also has an obligalion o cxplein how a final tulé evobyes from &
Propesed one when the fnal rule diffe) s sigrGuantly from e proposal. Soe Formada v Secidey, 770
F.Zd 743, 76001 (T C {ir. 1585) (addressing difTerences betocean final and proposed rule and

vtatme that tha “agercy, tu be surc, ia still obliged tw provide o cational o plamtion #s to how it



canceivid ad fashioned the new wersion of e ey, I the Commisgion®s True intent here i b
prezmpt the dohice and comment procedures of the APA and create a new nyle that is contary to the
ane proposed in the BT MOPH, the Commiasion should stats [hal this is its intent and provide s
ratianale firr irg sew standurd. In that case, aithough the public will stilt be deprived of the ootize and
commenf progess, 3 least the recnrd will he gomplee

Because the Commisainn’s decision oo the passive ownerstip issue i premature,
Presmpta the comments elichied in the K70 NOPR on this jaswe, and creates a new e frers mle it

should be reviscd.

. TheDeclaratory Cheder is arbilrary and capriciaus hecause it does not meet the
minimum stadards for & reasonedt agency decisiva.

Fanally, the Cornmissinn's conelusion on Entergy 'z proposed ownecship strochire is
arbitrary and capricious because it b= nor sufiglently reaoned. The AP, tequires that “an BEEGy
mwast provide 2 reasoned enplanution for its astions and artioulate with some clatity the standards th
governed its decizion.” Meom v {oitad iy Dep 't of Labar, 727 F 34 1315, 1318 {D.C, Cir
L84, Puddic Medue Cir, v, FOC, 87 F24d 1023, 1331-32 (D €, Ch. 1976) (As this court has
repearcdly emphasized, ‘the failwe of an administrarive aRency (o articulate the reasons Gor a
particular decigion makes teanmgby review of that deciion impossible,' {quoting dmeracar
Seediing & Refimimg Co. v. MU, AW F 2d 425, M5 (D0 Ci ), cert, dowbed, 419 LS. 882 { 1974))).
Agide fram the favt that sufficion resgoning is vequired o depam fom pust policy snd precedent,
SO tiiTimum explanation is required of eny agency decigion  The Declaratery Qrder Lucks oven a

basiz explanation  the Commission has simply stated in blak el aod conclusony form that Emergy'y



proposal wey Aeticly e Curnenisden's standards - This is nadequan as & matesr of lew: aceordingdy,

ke Declacatory Urder should be revised.

IL The Commission Should Mol Uave Approved ARy Aspect of Entergy's Propiosal
Becavse TL Iz Tnsulfficiently Detailed To Permit A Reasoned Deciving.

Aside from the Commission’s “passive” ownership decision, the Comunizson alsn
punpurted tn appenve cerzin olher aspects of Entergy’'s peopusal. The Commissian should out have
rendered any desision v the propoaal. As noied by ABEC inits Protest and even acknowledged by
Emety itself, the Petition is peediminary in natre and lacks sufficient detail o pravide a meaningful
bass upos which the Commissian ¢ould make & docizion. Teverlheless, the Commission Jelermined
that certain “Emited issues” wene defined “well enough” 1o support “informed guidatce”™ Lesl.
Ovder. Shp Op. at 8.

Ay nated ahewve, tha APA, pejuires the Camrizsdon i aciculate s ressaned decisicn,
Morecnaer, i i+ wxivmmatic that the Conurission most act consistently with its statutory meadate and
in keeping with its pror (hrdors and decisioms.  Nevertheless, in its Dreclaratory Chwgler, (he
Cornmniszion spproved certsin gspeds of Lntergy's Prbition wilhvul providing amy widerdylg
ressening or clarifying whal furher information myer be provided.

for example, the Crmmission found “accepiable™ Emerey's proposal to use o
stakeholder commictes for M Board Sclection process. Decl. Order, Slige Crp. an 161, Lcwwerer,
Entergy Jid not include many essentls: detuils of that proess inils proposal. Inpricr FRRC decisions
andlyzing 13Q proposals, the Commission hes scrutinized tha composition of the Board, the voting

gystern for selectiom ol the Boord menibers, Board member qualifications, g ol her aspeia af Board
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membeeshipy and cperstion. See, g, Misdwest indep. Tramsmnssion Sis. Gperaiar, %4 FERC
61,2531, 62,148-49, arderon rocotitheretion, 85 FRRC 61 250, ardar o red 'r, 85 FERE 161372
{ 1998), oreber conditionaliy acceping complance filing, 37 FERG | 6 085 (1999); New Kngland
Fower Pl TREERTAG1, 374,062,585 {1997), arcker an reh g, 85 FERE 161,242 (19981, A thavatie
Coip Elec. Cor, TTFRRC Y61 14R, 61 5T {1%96). The Commission addresecd none of these i gsues
in the Declarstory Grder. In fact, the Cormrnisston iteeti-ndicates that dee “uitimate upplication filsd
by Fngergy mus iochede a more complete descripbon of how the atakeholder committea will he
selecred and will operate;, bow adequats representation of all srakeholders is ossured, and how wvioling
will b conducted.” Decl. Onder, Slip Cp. at 10, Given the lack of derail in Ertergry” s Pefifion, the
Commiasion ared i approving Entergy’s propesa’.  Accordingly, thiz maner should be rebeard.

The Cramanission glossed aver ather setious deficiencics in Encergy™s Petition. LFac
example, Eatergy's Petition recognizes that 1he proposed Tranges's Board Members will have a
fiduciary duty 1o prodect the sharchaldam’ (Futergy's) interests under Delaware oy, See Petition
at 34. This legel ohligation ofths Board Members 1o sufepvard the interests o Enlergy somprommises
the Uransea’s independenve. Mevertheleas, the Conumission - without reasonitg — did oot reject thia
wipect of the Tranaco ad instead ooly indicated the Fnteruy wiould have to addeass it 40 0 future
applicotion. Dheck. Order, Slip Op. at 11.

Sucdy 4 bunds-off approach 10 an issue that hes & direcl impact on the Transen’s
indegendemce i nconsistent will the Cormission’s prics decivions. Asnoted above, the Commission
has stated on mumerous oecasions tha the “principle of indsperdene is e bedrock upan which the

150 must e boilt if srakeholdem ane to bave confidence that it will fiinctian ina menner conaistent
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with th[e] Carrmission's pro-competifive goala. " dronric Ui Hee. Co, 77 FERC ut 61,574, The
Comnmassinn erred in finding thay Eoteriy' s proposal is sonsislent with the eseablished TS0 priociples.

Tha Commizsion atso departed from its pror precedeit will 1espect 1o the
reyuirement that coriragting unctions of the Transoo be subject to open and competitive bidding.
Lo the past, the Cammission hus eppearcd to require an open bidding procass if an IS0 will contraet
with [0 membora.  Peariihomio-bew Jorsey-Miveded friwroomasenon, 51 FERC 7 61,257,
62,268 (1997), clurified, 82 FERLC Tal 8 (1995), reh'p pomding. Tn face, Fatergy admitted in its
Petition that its Transeo “may” vinlats thiz principle fo some extent See Pebition at 32 025, Tn e
Deelarsiony Order, the Commzssion recopmized thar Emecigy*s proposal would sllow the L runsca tg
comtract with the: companies that own il This craatea 5 sigeiRoust concern ot bias in the Traosee's
operationg, However, the Commission did not require the Tramsco to submit its gontiasts ta opem
and comperitive bidding. instend i1 provided & gensral admodition to Entergy to ensure that no
“unduc” fividitisin eccurs. This admorition is coothless and constitutes anothar way in which the
Declaratory Order servea to erode the Commission's establislad KT principles.

Tn ight af the varkous conclugions drawn by Lhe Commisans reparditg Enteray's
proposal that are insufRcient|y reascned, boased on ined cquate iafrmation from Entergy awd sunt Ay

fo paak 15} cases. the Commission should prant rehegring of tTw Decluratory Qrder.

M. The Commingion Failed To Address Or Kesohe Numnereons Deficieacion T Enrerygy's
Fetlton In The Dedaratory Order.

Nearly ax ularming az whal [he Commission did sy in the Declaracory Chiden is what

it dief nel. Although the Cormmdssion actually granied Eotengy’s Petidion for an order sceking

12



appraval of ity proposed Transco, it filed to addross several impoilant issuea raised by the panties’
protests. The Commisgion should have addressed these iasnes inthe Declacatory Ocdec, as similar
ismies have ‘een evuluated in detail by the Commizsion in carlier 150 dectriong that determined o
proposal’s level of compliance with the sleven 130 principles from Order >0, S48

For exumple, AEEC noted i1 Enlergy propascs that transmissict owmers can lease
their facilities Lo the Tramsco, rather than transfe ownership in foe. This method of asset ransfer
would create anunaceeplable elatiunship batween the Transco and the bansmission owner because
A lessar retaing Teversionary wilerests in the leased propenty, which typically restriccs fhe madser in
which the propeny is used. Alihough this issue could have been subsumed inte e Cumumission's
Ilerikel spproval of the passiva ownetsidp structre, it should have beeo addressed separately by the
Commisgion. lnaddition, AERC raiged humersas problams with [he Transeo's governance, such os
peiklema with Board sebection, membership and renoval. Some of these were addressed by the
Connrassion in the Declaraony Crdee, but mast were defemed withoul discussion watil & laer fifing,
I¥ihe Commission intende to provide sty mewrngfil muidance - ned jist b Enterzy but to all marker

participants - it mu st addreas thest ises on rehearing.

I¥.  TheCommission Should Adopt Mare Siringeat lndependence Standurds For Tranacas.

As AFRC explained in its Protest, there /e siwmificant problems when a P -
maximizing efirily such as Entergy’s proposéd [ransca aperatesthe transmission grid. Such problems
ate exacerbated when markes participante own a significant mterest - cven an allegedly prasive one
— i the Transco Therefire, (he Conanission shouald adope strict standards for markeet paricipants

to have any owoershop indecest in 2 Tratsce.



The FERL i ol the first agemy to face this problesee L was s exasl ook alval
ke adequacy of insulation of allepedly passive cwnerdip ndlerests that led (e Federol
Cammpticaliona Cammisgion (FCC) to adopt more stringent standards. In the mod- 15956, the FCC
addressed the question of whether howiled pattnecshiy infeeesss were sulliciently insulated w avoid
altribution of pwnership of radio steticns end olher FCC-repalated entilios fr purpsases ol assuting
adequate competition.  Inftially, e Commizsion decided to reby upon the Undform Limived
Partnership Act as sufticicnt inaulation. Qo reconsideration, however, the Commissonconcluded thar
mare errineent cuidelines were needed €0 ensurs that “pessive” limted purtoers could nol mAuznce
repalated cotilies. “Contiacy o oun oot foduig, we s believe thal Lhe e e Godt Lol o Jooled
partnership conforms to the pravisions of the ALLPA does nat provide meaningful assurance that
the bmited partner will lock the obiliy to signifiesntly influence or contrel permership offidra."
CeRBorie Chnersiip Reporting ond Disclosmre by Brovedcos Dicensees, 58 Rad, Beg. 24, oM, 619
{19R%)*

LTdec the FOC™s guidelings, o limited partner may not: (1) act as onoemphoves of the
FCC-regulated entity, {2] serve 83 an independent contracror to the FOC-reguiated entity; (33
communicats with the generad partncr sbool the FOC-reoulaced entity or with the FOC—regulared
entity ifself, (1) prevend the general paclner from veteing the sdmassion of new genercal pactoers; (5}
vutz un the remuoval of genera] partner undess an independent third panty delermincs that the general
parner has engaged i malfeasance, {6) provide services to the FOCC-regulated entity;, amd §7) be

involved n Lhe maagement vt vpetalion of the FCC-repulated entity. Jr re Amesscdmend of fhe

' The FOC later extended this ruling to Limited Liskdlity Corporations such e the one proposed
by Entenay. e Applicaiiony o Qg £ fones, ed al, | FOCR 2481 [R50
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Civtien W s Anlas fo Esvehlish Neaw FPerrcnai Communteoitons Seres,, 10 BOCIK TRS3, TESG {1995)
If the { ommissinn allown market participants tn heve eny cumership interast in 8 Transen, it shoold

edopr standard s gt least as stringent as those propesed by the FOC.

Conelution
Entergy's propose] to fam 8 Transco is underdeveloped nd incomdi slen widl pror
FERLC precedent and the pending 762 wOFK. Theretors, the CCommission™s Declaratery Ornder
eppraving aspects of the proposal is prematirs and reprazants @ departura foks predous Comrssoen
prevedend and pulicy. Because there is a dearth of ceasoning in the Order on the issues it purports
te decide and becausge il alsa Fads 10 decide many pertinent issacs raised by AEFL: and the other

iMarvenors, the Commission should grant rehcenmg in this matter

Ergpectfully submitted,

W a1

Miwchell F. 1lenz. -

Staphen ™, Jainer

Fevin M, Lallas - Kose Law Firm
Eicklund & Tlis A Professionn]l Ascaciation
Suite 1260 120 Eaat Fourth Street
655 Fifteenth Street, NW, Ll Rock, AR T2201
Washington, T3 2, HE {5011 3770329
(LML} 8795000

Counzel for

Arkunsys Llectne Epsrey Consumniscs

Dated: Anpust 30, 1993
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